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Yasantha Kodagoda, P.C., J. 

 

This judgment relates to an Application filed under Article 126(2) of the Constitution by 

Attorney-at-Law Musthafa Kamal Bacha Ramzeen (hereinafter referred to as “the 

petitioner”) on behalf of one Mohamed Razik Mohamed Ramzy (hereinafter referred to 

as “the virtual petitioner”). The virtual petitioner had been in remand custody at the time 

of filing this Application. The petitioner has claimed that due to the COVID – 19 

pandemic that prevailed at the time of preferring the Application, the virtual petitioner 

had been unable to directly move this Court and invoke the jurisdiction vested in it under 

and in terms of Article 126 read with Article 17 of the Constitution. Thus, he has explained 

why this Application was filed by him in his capacity as an Attorney-at-Law. 

 

On 17th June 2020, when this matter was supported, the Court had granted leave to proceed 

for alleged violations of fundamental rights of the virtual petitioner guaranteed by 

Articles 12(1), 13(1), 13(2) and 14(1)(a) of the Constitution. The record reveals that when 

the Application was supported for leave to proceed learned counsel for the petitioner had 

withdrawn the three prayers of the petition seeking interim relief.    
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Case of the Virtual Petitioner 

The virtual petitioner who is a citizen of Sri Lanka of Muslim ethnicity and Islamic 

religious faith, had been a public servant and had served as an Interpreter in a public 

sector institution. Due to a health condition, he had retired prematurely. Since December 

2009, he has maintained a Facebook profile. According to “A1(i)”, at the time of the 

incident referred to in this judgment, the virtual petitioner had 1,212 ‘Followers’ and 3,497 

‘Friends’. He has been active on Facebook, and has been regularly posting his views on it 

regarding socio-cultural, religious and political issues. The virtual petitioner claims that 

he is a strong opponent of racism, religious extremism, communal violence and a believer 

of a peaceful society filled with tranquility and harmony among all ethnic groups. He 

further claims that his Facebook posts have been aimed at promoting ethnic harmony, 

reconciliation, equality, and justice.  

 

On 2nd April 2020 at approximately 1.30 pm, founded upon his belief that an incorrect, 

vicious and unfair campaign was afoot against the Muslim community of this country, 

that they were responsible for spreading the Corona (COVID-19) pandemic, the virtual 

petitioner had using the Sinhala language, posted on Facebook the following content:  

 

 

“ශ්‍රී ලාාංකික මුස්ලිම් සමාජය චින්තන යුද්ධයකට ideological war මුහුණ පා ඇත. රට තුළ 

ක්‍රියාත්මක වන ජාතිවාදී කල්ලි ඉතාමත් සූක්ෂම ආකාරයට දියත් කරනු ලබන මමම චිනතන 

යුද්ධයට මුහුණ දීමට මනාහැකි ආකාරයට මුස්ලිම්වරු හතරවටින්ම වටකරනු ලැබ ඇත. 

දියත්වන ප්‍රබල බුද්ි ප්‍රහාරයට එමරහිව කිසිත් කල මනාහැකිව මුස්ලිම් සමාජය ඒ මෙස 

තුෂ්නිම්ූතව බලා සිටී. 

 

ජාතිවාදී සතුරන් සාර්ථකව ඔවුන්මේ අරමුණ කරා ළඟා මවමින් සිටී. මම් ප්‍රබල බුද්ි ප්‍රහාරය 

හමුමේ මුස්ලිම්වරු පරාජය මවමින් සිටී.  

 

මුස්ලිම්වරු වහාම චින්තන ජිහාෙයකට (මතවාදී අරගලය) සූොනම් විය යුතුය. එය මුලු මහත් 

ශ්‍රී ලාාංකික  මපාදු සමාජය මවනුමවන් ඔවුන්මේ කරමත පටවා තිමබන ආගමික වගකීමකි. රට 

සහ එහි සියලු පුරවැසියන් මවනුමවන් පෑන සහ කී-මබෝඩය අවියක් කරගිමින් චින්තන 

ජිහාෙයක (මතවාදී අරගලය) ට සූොනම් වීමට කාලයයි මම්. රමේ තවත් ජනමකාටසක් වන 

මුස්ලිම්වරුන්ට එමරහිව මගනයන වවරී ප්‍රචාරණයට මුහුණ දීමට ප්‍රධාන මාධය සහ සමාජ 

මාධය ඇතුළු පවතින සෑම අවකාශයක්ම මයාොගිමින් ගිමින් මතවාදී අරගලයක් මගින් 

ජනතාවට සතය වටහාදීම පිිබඳව මම් අවස්ලථාමේ මුස්ලිම්වරු වඩාත් අවොනය මයාමුකල 

යුතුය. 

 

මනාහැක්කක් මනාමැත.” 

[Emphasis added.] 
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In my view, when translated into English, the following is its meaning: 

 

“The Sri Lankan Muslim community has faced an ideological war. The Muslim 

community has been encircled from all sides by racist groups who are operating in the 

country and are waging this ideological war in a subtle manner., and thus, the Muslim 

community is unable to face it. Unable to do anything against this intellectual assault, the 

Muslim community is watching it and waiting in shock. Racist enemies are gradually 

getting closer to their goal. In the face of this ideological war, Muslims are facing defeat. 

Muslims should immediately get ready for an ideological jihad (ideological struggle). On 

behalf of all Sri Lankans, that is a religious responsibility thrust upon the shoulders of all 

of them. On behalf of the country and all its citizens, this is the time to take up the pen and 

the keyboard as arms, and get ready for an ideological war. For the purpose of confronting 

the vicious campaign being carried out against the Muslims who are a group of people of 

this country, for the purpose of creating awareness in the people about the truth, Muslims 

should pay attention to the need to carry out an ideological Jihad (ideological war) by using 

the mainstream media, social media and all other space. Nothing is impossible.”  

 

In response to this post, the virtual petitioner had received on his Facebook profile page 

a large number of replies which the petitioner has presented to this Court. Some of those 

responses included death threats and calls for his arrest. Consequently, on 3rd April the 

virtual petitioner announced through another Facebook post that he was enforcing a self-

censorship and that he will not post any more content relating to politics or national 

problems in Sinhala language, as he does not want to endanger the lives of his children.  

 

On 9th April 2020 at 11.04 am, the virtual petitioner has presented through electronic mail 

a complaint to the Inspector General of Police regarding the death threats he had 

received. In the said complaint, the virtual petitioner has made reference to the names of 

persons and websites that had made threats to him. 

 

On 9th April 2020, the virtual petitioner was arrested by the Criminal Investigation 

Department (CID) and thereafter produced before the Magistrate’s Court with a Report 

under the hand of the 1st respondent - Chief Inspector Senaratne, the OIC of the Computer 

Forensics Laboratory and Training Unit of the CID. The Report contained allegations that 

the virtual petitioner had committed offences under the Penal Code, the International 

Convention on Civil and Political Rights Act (hereinafter referred to as “the ICCPR Act” 

and the Computer Crime Act. In the light of the allegation that the virtual petitioner had 

committed an offence under the ICCPR Act, the learned Magistrate had placed the virtual 
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petitioner in remand custody. Accordingly, since 9th April, he had been detained in 

remand custody.  

 

It is in this backdrop that, while the virtual petitioner was being held in remand custody, 

the petitioner filed this Application on behalf of the virtual petitioner. The petitioner 

alleged that the virtual petitioner had not committed any offence and therefore there was 

no justification for arresting him. The petitioner claimed that the conduct of the 1st 

respondent in arresting, holding in custody and having the virtual petitioner remanded, 

infringed the virtual petitioner’s fundamental rights.   

 

Position of the Respondents 

Filing an affidavit, the 1st respondent stated that information pertaining to the virtual 

petitioner was first received by the CID from the Ministry of Defence. Consequently, an 

investigation has commenced. Investigations revealed that the statements published by 

the virtual petitioner on Facebook had given rise to racial and or religious hatred, which 

could lead to disharmony and violence. Therefore, the virtual petitioner’s activities on 

the Facebook were kept under surveillance and steps were taken to analyze such 

activities. The Facebook post published by him on 2nd April 2020 propagating an 

‘ideological war’ had given rise to 75 shares and 499 comments. This post spurred a wave 

of racially hostile sentiments among those who had seen the post. Investigations 

conducted revealed that the said post had incited feelings of anger and hostility among 

those who had seen it. Therefore, it was probable that such sentiments may lead to 

violence amongst religious groups.  

 

Therefore, the virtual petitioner was produced before the Chief Magistrate of Colombo 

in MC action No. B 31673/01/20 on allegations that he had committed offences under 

section 120 of the Penal Code, section 6 of the Computer Crime Act and section 3(1) of 

the ICCPR Act. Accordingly, the virtual petitioner was placed in remand custody by the 

Chief Magistrate. 

 

In the circumstances, the 1st respondent denied that he had infringed the fundamental 

rights of the virtual petitioner.  

 

Submissions of learned counsel 

The very essence of the submissions of learned counsel for the petitioner was that the 

publication of the Facebook post in issue was a clear instance of the virtual petitioner 

having exercised his fundamental right to freedom of speech and expression including 
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publication, which is guaranteed by Article 14(1)(a) of the Constitution. His position was 

that by arresting the virtual petitioner, holding him in custody and producing before the 

learned Magistrate which resulted in his being placed in remand custody without bail, 

the respondents had infringed the fundamental rights of the virtual petitioner. He 

submitted that the conduct of the respondents amounted to punishing the virtual 

petitioner for having exercised his fundamental rights.  

 

The essence of the submission made by learned State Counsel who appeared for the 

respondents was that, by publishing the afore-stated Facebook post, the virtual petitioner 

had committed certain offences (and emphasized only that the virtual petitioner had 

committed an offence under section 3(1) of the ICCPR Act) and therefore, it was well 

within the legal authority and responsibility of the 1st respondent to have arrested the 

virtual petitioner, held him in police custody, initiated criminal proceedings in the 

Magistrate’s Court, and move the learned Magistrate to place him in remand custody. 

Learned State Counsel submitted that the virtual petitioner was arrested only after a 

lawful investigation was conducted by the 1st respondent. She drew the attention of this 

Court to the fact that the original information regarding the publication of the Facebook 

post had been provided to the CID by the Ministry of Defence. During the course of the 

investigation, the CID had recorded the statement of one Shashika Pieris, whose 

statement justified the arrest of the virtual petitioner for having committed an offence 

under section 3(1) of the ICCPR Act.   

 

In view of the positions taken up by the petitioner and the 1st respondent, as well as the 

submissions made by learned counsel, the adjudication of this matter would rest 

primarily on the finding of this Court pertaining to one particular action of the virtual 

petitioner. That being, the statement posted by him on the Facebook on 2nd April 2020, 

which has been reproduced above, verbatim. This Court must determine the following:  

(i) whether the virtual petitioner exercised his fundamental right to free speech, 

expression including publication when he posted the afore-stated statement on 

Facebook, and  

(ii) whether the response of the 1st respondent and the state to the publication of 

that post on Facebook was within the purview of restrictions that may be 

imposed on the exercise of the fundamental right to free speech, expression 

including publication and carried out in a lawful manner. 
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Speech and expression including publication  

For the purpose of assimilating and disseminating information, views and ideas, civilized 

human beings regularly use spoken and written forms of language. This process is 

referred to as ‘communication’. In most forms and manifestations of communication, 

there exists a dynamic and constant exchange of human interaction between those near 

and far. Communication mostly involves bi and multidirectional flow of information, 

thoughts, ideas and opinion. Some forms of speech and expression involve one-way flow 

of information and expression of views, and are aimed at conveying information, ideas, 

views, feelings and may be for the purpose of shaping public opinion. Both these forms 

of speech and expression are essential for living and necessary for both individual and 

collective realization of the true potential of life, and personal and social development. 

The use of speech, other forms of expression and their publication is a sine qua non of 

being born human, to a free country and is an essential prerequisite of any civilized and 

organized society. 

 

Humans use communication through speech, other forms of expression and publication 

not only to fulfill basic and essential requirements of living. Communication involving 

the exercise of speech and other forms of expression and their publication is used for 

higher and advanced requirements of individuals and the society, such as (i) education, 

learning and training, (ii) professional, occupational, trade, business, financial and 

commercial activities, (iii) learning, practice, manifestation and propagation of religion, 

beliefs and other spiritual activities, (iv) socio-cultural and aesthetic activities, (v) 

propagation of information, vision, ideology, theory, and for engaging in advocacy, and 

(vi) for political activities. Particularly in contemporary society, speech and other forms 

of expression and their publication are essential for the meaningful and collective exercise 

of sovereignty and for the individual exercise of franchise. For the efficacious functioning 

of a representative democracy, which is the hallmark of Sri Lanka’s republican 

representative democracy, the ability to freely and in a lawful manner exercise the 

fundamental right to free speech, expression including publication is a sine qua non. These 

are all key features embedded in Sri Lanka’s second Republican (present) Constitution.  

 

In addition to the use of spoken and written forms of language, for expression of 

thoughts, ideas, experiences and views, humans also use other forms of communication, 

some of which are creative, such as signs, sound, photographs, art, music, drama, cinema, 

video, and sculpture. Even an action such as demonstrating and picketing, making 

sound, wearing apparel or an accessary of a particular colour and shape or containing 

particular words, symbol or design, burning an effigy, and attendance or boycotting the 
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attendance at an event may amount to forms of expression, and are manifestations of 

communication. Thus, in communication, the determinant is the intention (what is 

sought to be achieved by the disseminator) and attendant circumstances including how 

it is perceived and what is understood by the intended recipients, as opposed to the form 

in which communication is carried out. 

 

Communication is primarily twofold - private communication and mass communication. 

Mass communication involves the use of media such as books, newspapers, television 

and cinema.  

 

Digital channels and platforms for free speech  

In today’s context, modes of communication would include digital channels and 

platforms which are used for both private and mass communication, and for widespread 

dissemination of speech and other forms of expression. Such digital forms of 

communication include the use of the World Wide Web – Internet, and specialized cites 

on the internet such as the popular platform ‘Facebook’ which is referred to in this 

judgment. Further, there are other well-known channels such as Instagram, Twitter and 

digital connectivity channels such as Skype, Viber, WhatsApp, Signal, and Telegram, 

which the companies hosting such services claim are secure channels of communication 

with point-to-point encryption. Collectively, they are referred to as the social media, the 

existence of which has transformed the arena of mass communication and media. These 

digital platforms and channels are relatively new and still going through evolution. Due 

to the prevalence and convenience of use, these digital channels of communication have 

now become part of routine daily lives of people. The impact of websites and digital social 

media is significant, not only because of a captivating global audience, but also because 

of its ability to attract the attention of people who never solicited the information 

contained in the message being disseminated, and happens to merely pass-by and then 

read and view the contents of the message. Drawn into and attracted to it, curiosity 

awakened, and finally influenced by the content, some of them understandably choose 

to believe the contents, accept views, and influenced thereby, conduct themselves in a 

particular manner.      

 

These new digitized avenues have not only caused a revolutionary change in private and 

mass communication, they have created new vistas for the exercise of the fundamental 

right to free speech and expression including publication. Their prevalence and use have 

rapidly overtaken conventional channels of communication and thus have become most 

effective and indispensable. Therefore, such access to digital channels and platforms and 
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the ability of the people to use them, have now become constituent ingredients of the 

fundamental right to free speech and expression including publication.  

 

However, the availability of these digital modes of communication, their ability to reach 

an unprecedented audience, and the convenience at which such new channels of 

communication could be used, have also given rise to serious concerns regarding the 

nature of regulation and restrictions and their enforcement that may be justifiably 

required for the protection of greater public and national good. Slander and defamation, 

contempt, unlawful intrusion into privacy, criminal or sexual intimidation, fraud, 

malicious spreading of false or scurrilous information and material, incitement to 

violence, perpetration of fraud and other criminal offences, causing ethno-social and 

religious hatred through the dissemination of hate speech, advocating disharmony, 

discrimination and hostility among communities, threats and attacks on national security 

and manipulative and unethical tack-ticks to influence public thinking, are some and not 

all the evils of abuse of modern means of digital communication.                 

 

Fundamental Right to free speech and expression including publication  

Article 14 of the Constitution which has been codenamed ‘the Charter of Liberty’ 

personifies what it means to be born human, the freedom to lawfully use the cognitive 

faculties of being an intellectual being as opposed to being a non-human, and in 

particular the ability to reap the full benefits of being a citizen of Sri Lanka. Article 14 

provides for the freedom (a) of speech and expression including publication; (b) of 

peaceful assembly; (c) of association; (d) to form and join a trade  union; (e)  to manifest 

either by oneself or in association with others, religion or belief in worship, observance, 

practice and teaching in public or in private; (f) to enjoy and promote one’s own culture 

and to use his own language; (g) to engage in any lawful occupation, profession, trade, 

business or  enterprise; (h) of movement and of choosing his residence within Sri Lanka; 

and (i) to return to Sri Lanka. Thus, it would be seen that Article 14 contains rights which 

are so fundamental to an individual’s spiritual, holistic, educational, professional or 

occupational, economic, and social development and well-being. Article 14 is seen as an 

external manifestation of the exercise of Article 10, which guarantees freedom of thought, 

conscience and religion, including the freedom to have or to adopt a religion or belief of 

his choice. The opportunity to exercise these fundamental rights contained in Article 14 

enables the achievement of individual, social and community development, resulting in 

the country as a whole, developing and reaping the yields of prosperity. As Chief Justice 

Sharvananda has said in Joseph Perera alias Bruten Perera vs. The Attorney-General and 
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Others1, Article 14 contains great and basic rights which are recognized and guaranteed 

as the natural rights inherent in the status of a citizen of a free country.  

 

It is the synergy created through the fundamental rights contained in Articles 10 and 14, 

coupled with the fundamental rights contained in Articles 11 and 13 guaranteeing 

protection, security and physical freedom, and the status of equality conferred by Article 

12, which cumulatively vests freedom, independence, liberty, protection and dignity in 

the true and comprehensive sense of those words to the People of Sri Lanka, and confers 

on them the opportunity and meaningfulness to collectively be the sovereigns of this 

Republic. Therefore, recognizing, promoting and protecting the fundamental rights 

guaranteed by Articles 10 to 14 are of critical importance and the solemn responsibility 

of the state. It is the bounden constitutional duty of the state, which has been created by 

the Constitution to serve the sovereign People, both collectively and through the three 

organs of the state. Therefore, the state shall not infringe such fundamental rights. It may 

however regulate and or restrict the exercise of such fundamental rights through law, to 

the extent and in the manner authorized by the Constitution, when doing so is necessary 

for the protection of wider public and national interests.  

 

An in-depth and philosophical comprehension of the Constitution of Sri Lanka reveals 

that the objectives of governance and in contemporary perspectives achieving the goals 

of ethno-social and religious harmony, social cohesion between and within communities 

and between communities and the state, protection of national security and achieving 

rapid and sustainable economic growth and development including the millennium 

development goals cannot be realized, unless citizens of this country are not only 

permitted, but facilitated and encouraged as well, to exercise their fundamental rights 

guaranteed by Article 14.  

 

Long-term suppression of the fundamental rights contained in Article 14, coupled with 

systematic and widespread erosion of the rule of law guaranteed by Article 12, 

supplemented by gross infringements of Articles 11 and 13 rights, augmented by the 

inability to meaningfully and effectively exercise the right to information recognized by 

Article 14A, is a recipe for the eruption of serious consequences.  

 

Some of the consequences may be summarized as follows: 

(i) individual and collective frustration; 

                                                           
1 [(1992) 1 Sri L.R. 199] 
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(ii) unconstitutional and illegal revolt through both organized and disorganized 

stratagem to cause internal strife and armed conflict which may be aimed at -

(a) change of the constitutional structures of governance,  

(b) change of government, and  

(c) unseating of key government officials, through undemocratic and 

unconstitutional means, all of which often result in violence, death and 

destruction of property; and 

(iii) stagnation and even depredation of the economy.  

 

All of these disastrous consequences can in the long-term result in the fragmentation of 

the country and the destruction of the state. The ignominious outcome of systematic and 

widespread infringement of such fundamental rights would be the country becoming a 

failed state.  

 

Suppression and infringement of fundamental rights with the short-term aim of 

strengthening authoritarianism, accumulation of executive power, suppression of 

dissent, and creating a totalitarian state, which are the antithesis to republican and 

democratic norms and principles of law enshrined in Sri Lanka’s Constitution, will only 

result in long-term destruction of the very same authorities who seek to strengthen their 

power beyond what is permitted by the rule of law and those who may seek to govern 

without respecting alternate views, dissent and lawful means of democratic opposition.               

 

For the right to speech and expression to be meaningful and effective, citizens must have 

the right to free speech, expression and their publication unshackled by dictatorialism, 

totalitarianism, authoritarianism, majoritarianism, and tyrannical oligarchism. These 

anti-democratic and unconstitutional forms of governance are generally associated with 

(a) rejection of constitutionalism and the rule of law, (b) disrespect for the doctrine of 

separation of powers and the co-equal status of the three organs of the state, (c) contempt 

and disregard for the independence of the judiciary, (d) disrespect for human rights, (e) 

intolerance of political dissent, (f) disregard for the rights of minorities and vulnerable 

communities and their discrimination, (g) widespread infringement of human rights and 

(h) arbitrary or unreasonable exercise of executive power such as overbroad and 

unnecessary censorship, and abusive enforcement of criminal justice measures 

amounting to persecution.  

 

The importance of protecting free speech does not permeate only at national level. It is of 

global significance, as absence of free speech not only has domestic repercussions, but, 
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global effects on the well-being of human kind, stability of nation states and on 

international and regional peace and security, as well.     

 

Thus, the justification for the recognition of the right to free speech and expression is not 

as a mere legal right, but also as an internationally recognized human right under 

international human rights law.  

 

Article 19 of the Universal Declaration of Human Rights (UDHR) adopted by the United 

Nations General Assembly in 1948, provides that everyone has the right to freedom of 

opinion and expression, and that this right includes freedom to hold opinions without 

interference, and to seek, receive and impart information and ideas through any media 

and regardless of frontiers.  

  

Article 19(2) of the International Covenant on Civil and Political Rights (ICCPR) adopted 

in 1966 and acceded to by Sri Lanka in 1980, provides as follows:  

“Everyone shall have the right to freedom of expression; this right shall include freedom to 

seek, receive and impart information and ideas of all kinds, regardless of frontiers, either 

orally, in writing or in print, in the form of art, or through any other media of his choice.” 

 

In recognition of such international human rights standards, Article 14(1)(a) of the 

Constitution of the Democratic Socialist Republic of Sri Lanka provides the fundamental 

right to freedom of speech and expression including publication.  

 

The exercise of this fundamental right can be restricted only through constitutionally 

recognized limited legislative means, which may be enforced only by legal authority in 

the wider public and national interest.    

 

Both the Preamble and Article 1 of the Constitution denote, that the Republic of Sri Lanka 

is a democracy. Democracy is the form of governance recognized by the Constitution.  In 

out Republic, as provided in Article 3, the People are sovereign. Article 4(d) confers on 

the People franchise as an element of their sovereignty in addition to their fundamental 

rights [Article 4(e)], which are directly and individually exercised by the People. The 

other three elements of People’s sovereignty, namely, the executive, legislative and 

judicial power of the People, are to be exercised in the manner provided in Articles 4(a), 

4(b) and 4(c) of the Constitution. The electoral system for the exercise of franchise and 

thereby for election of the President, Members of Parliament, Members of Provincial 

Councils and Local Authorities as provided for in the Constitution and other applicable 

laws, enable people’s sovereignty to be exercised collectively and through their elected 
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representatives, in a manner that would give rise to a functioning representative 

democracy. That would be by election of representatives of the people as head of the 

executive (the President), and as members of the legislature (Members of Parliament), 

Provincial legislatures (Members of Provincial Councils) and as members of Local 

Authorities, who shall serve the nation for the good of the public, in terms of the mandate 

they have received from the People and according to law, that the sovereignty of the 

People can be respected.  

 

The efficacious functioning of these institutions according to the Constitution and other 

applicable laws with periodically renewed mandates from the People through the regular 

holding of elections in the manner prescribed by law, is essential for People’s sovereignty 

to reign.  The right to free speech, expression including publication is essential, for people 

to choose the manner in which they should exercise franchise, elect such representatives 

and confer on them mandates. That is primarily because the exercise of free speech, 

expression and publication is the manner in which information, principles, ideology, 

views and ideas may be disseminated and propagated, explained and criticized, 

assimilated and internalized, discussed, debated, and agreed or disagreed upon. 

Therefore, for the functioning of the form of governance provided for in the Constitution, 

the vibrant exercise of the fundamental right to free speech, expression and publication 

is of utmost importance. The only caveat being the need to exercise this fundamental right 

in a lawful manner which would include respecting the rights of others.     

 

As Justice Mark Fernando has held in Deshapriya v. Municipal Council, Nuwaraeliya2, 

“the right to support or criticize governments and political parties, policies and programmes is 

fundamental to the democratic way of life …”. As Justice Dr. A.R.B. Amerasinghe has 

observed in Channa Pieris and Others v. Attorney General and Others3, “the unfettered 

interchange of ideas from diverse and antagonistic sources, however unorthodox or controversial, 

however shocking or offensive or disturbing they may be to the elected representatives of the people 

or to any sector of the population, however hateful to the prevailing climate of opinion, even ideas 

which at the time a vast majority of the people and their elected representatives believe to be false 

and fraught with evil consequences, must be protected and must not be abridged, if the truth is to 

prevail.” 

 

Perusal of judgments of this Court during the past 50 years reveal that, a considerable 

number of Applications filed in Court relating to alleged instances of infringement of 

                                                           
2 [(1995) 1 Sri L.R. 362] 
3 [(1994) 1 Sri L.R. 134] 
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Article 14(1)(a) has been connected with speech and publications containing politically 

sensitive content critical of the government. In this regard, the following views of Chief 

Justice Sharvananda in Joseph Perera alias Bruten Perera vs. Attorney-General and 

Others4, are of significance: 

 

“… criticism of Government, however unpalatable it be, cannot be restricted or penalized 

unless, it is intended or has a tendency to undermine the security of the State or public 

order or to incite the commission of an offence. Debate on public issues should be 

uninhibited, robust and wide open and that may well include vehement, caustic and 

sometimes unpleasant sharp attacks on Government. Such debate is not calculated and 

does not bring Government into hatred or contempt.” 

  

Thus, it would be seen that the infringement of the fundamental right to free speech and 

expression including publication has direct implications to the operation of the 

Constitution and to the manner in which the sovereignty of the People is to be given effect 

to. Therefore, as the upper guardian of the Constitution, these are additional reasons as 

to why this Court needs to pay special attention to the adjudication of Applications in 

which it is alleged that the fundamental right to free speech, expression and publication 

has been infringed or is attempted to be infringed. That constitutional duty in my view 

should be performed, by conferring on the fundamental right guaranteed by Article 

14(1)(a) (which may be termed ‘the facilitator of democracy’) a pre-eminent position only 

second to the right to equality (which may be termed ‘the custodian of the rule of law’) 

guaranteed by Article 12 of the Constitution.               

 

Free Speech, duties and responsibilities, and restrictions  

As Dr. Jayampathy Wickremaratne, PC in his monumental treatise “Fundamental Rights 

in Sri Lanka”5 has explained, “freedom of speech and expression means the absence of restraint 

upon the ability of individuals or groups of individuals to communicate their ideas and experiences 

to others. In doing so, they cannot however, compel others to pay them attention, nor are 

they entitled to invade other rights that are essential to human dignity. Freedom of 

expression is one of the essential foundations of a civilized and truly democratic society. It is one 

of the conditions essential for the development of the human personality. …” [Emphasis added.] 

 

In Dissanayake v.  University of Sri Jayawardenapura and Two Others6, Chief Justice 

Sharvananda has observed that absolute and unrestricted individual rights do not and 

                                                           
4  [(1992) 1 Sri L.R. 199] 
5 3rd Edition – 2021, p.772 
6  [(1986) 2 Sri L.R. 254] at 263 
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cannot exist in a modern state. Social control is needed to preserve the very liberty 

guaranteed. All rights are only relative and not absolute. The principle, on which the 

power of the State to impose restriction is based on the principle that, all individual rights 

of a person are held subject to such reasonable limitations and regulations as may be 

necessary and expedient for the protection of the general welfare of the society. Thus, it 

is important to note that the guarantee of freedom of speech, recognized by Article 

14(1)(a) of the Constitution, does not give an absolute protection for every utterance. The 

exercise of the rights conferred by this Article must not result in the violation of the rights 

of others.  

   

The exercise of uninhibited free speech and other forms of expression by one person can 

have a bearing on the rights and interests of other individuals, the wellbeing and the 

welfare of the society as a whole, and the security of the State. That would be particularly 

important in instances where the right to free speech and expression is sought to be 

exercised without due regard to the rights of others and duties and responsibilities 

towards others in society, which the law requires to be adhered to.  

 

Therefore, while the fundamental right to free speech and expression should be 

protected, in wider public good, certain restrictions may have to be imposed.  

 

Dr. Jayampathy Wickremaratne, PC7 points out that “a Constitution that declares 

fundamental rights and freedoms lays down permissible restrictions in order to maintain a balance 

between individual rights and freedoms on the one hand and the interests of the society on the 

other. While the rights and freedoms represent the claims of the individual, the permissible 

restrictions represent the claims of the society. … it would be useful to remind oneself that the 

rights which the citizens cherish deeply are fundamental – it is not the restrictions that are 

fundamental.”  

 

Restrictions that are recognized and permissible with regard to the exercise of the human 

right to free speech are contained in international human rights instruments such as the 

ICCPR. Article 19(2) of the ICCPR provides as follows:  

“The exercise of the rights provided for in paragraph 2 of this article carries with it special 

duties and responsibilities. It may therefore be subject to certain restrictions, but these shall 

only be such as are provided by law and are necessary: (a) for respect of the rights or 

reputations of others; (b) for the protection of national security or of public order, or of 

public health or morals.”       

                                                           
7 ibid, at p. 129 
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Furthermore, Article 20 of the ICCPR provides that, “any propaganda for war shall be 

prohibited by law”, and “any advocacy of national, racial or religious hatred that constitutes 

incitement to discrimination, hostility or violence shall be prohibited by law”. 

 

Therefore, while the fundamental right to free speech and expression is recognized on 

the one hand, certain lawful restrictions that may be stipulated and imposed on the 

exercise of that fundamental right, can be recognized and enforced on the other hand. 

However, restrictions on free speech and expression should be stipulated and enforced 

within the framework provided for by law, and for the purpose of not mere curtailment 

of free speech, but for the purposes for which the Constitution stipulates that such 

restrictions may be imposed. Fundamentally, restrictions must be stipulated by law and 

enforced through lawful means, in larger public good. According to the Constitution, 

restrictions that may by law be imposed are contained in Articles 15(2), 15(7) and 15(8) of 

the Constitution.  

 

The constitutional provisions empower restrictions to be prescribed by law –  

(i) (a) in the interests of racial and religious harmony, or  

(b) in relation to parliamentary privileges, contempt of court, defamation, and 

incitement to an offence,  

[Article 15(2)]  

(ii) (a) in the interests of national security, public order and the protection of 

public health or morality,  

(b) for the purpose of securing due recognition and respect for the rights and 

freedoms of others, or  

(c) for meeting the just requirements of the general welfare of a democratic 

society,  

[Article 15(7)]  

and 

(iii) in the interests of the proper discharge of their duties and the maintenance of 

discipline among members of the Armed Forces, Police Force and other Forces 

charged with the maintenance of public order, be subject to them. [Article 

15(8)]  

 

Later in this judgment, I shall revert to the applicability of the restrictions relied upon by 

the respondents with regard to the exercise of free speech and its publication by the 

virtual petitioner.  
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In my opinion, for the purpose of judicial adjudication of the complaint by the petitioner 

that the virtual petitioner’s fundamental rights were infringed by the respondents, the 

following questions need to be answered: 

  

(i) When the virtual petitioner published his Facebook post of 2nd April 2020, did he exercise 

his fundamental right to freedom of speech and expression including publication?  

(ii) By the publication of the Facebook post on 2nd April 2020, did the virtual petitioner commit 

offences under section 120 of the Penal Code, section 3(1) of the ICCPR Act and section 6 

of the Computer Crime Act?  

(iii) Were the measures imposed by the respondents on the virtual petitioner lawful and within 

the scope of permissible restrictions as recognized by the Constitution?  

   

In search of answers to these three questions, it is necessary to revert to the Facebook post 

of the virtual petitioner, of 2nd April 2020.  

 

According to the virtual petitioner, founded upon his belief that there was afoot a vicious 

and unfair campaign against the Muslim community that they were responsible for 

spreading the COVID-19 pandemic (a claim which the respondents have not assertively 

denied or countered, save the customary blanket denial), on 2nd April 2020, the virtual 

petitioner posted on Facebook, certain views. He did so, using his true identity, without 

in any manner seeking to disguise himself. It is not known whether the message went 

viral8 and was therefore seen by a very large number of persons. However, according to 

the 1st respondent, the post had been shared by 75 Facebook users (which would may 

have resulted in onward transmission of the post to other users) and had generated 499 

comments.     

 

In the virtual petitioner’s post of 2nd April 2020, he says that in the wake of the COVID-

19 pandemic, there is an ideological war being subtly waged by racist groups against the 

Sri Lankan Muslim community. The Muslim community encircled by all sides is shocked 

by these developments, is unable to face it, and the enemies (a possible reference to the 

afore-stated racist groups) are on the verge of gaining victory. Muslims should respond 

to these attacks through the waging of an ideological jihad. Muslims should confront the 

vicious campaign by taking-up arms, which should be in the form of using the pen and 

the keyboard, and respond to the attacks against the Muslim community. This should be 

                                                           
8 A contemporary and new term in English language, which means fast spreading of textual and or audio-visual 
content over the internet and related digital media, resulting in the content reaching a large group of persons both 
directly and through onward forwarding by recipients. 
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done using the mainstream media, social media and available other space. He says that 

it should be for the purpose of establishing the truth. 

 

The learned counsel for the Petitioner took pains at attempting to explain to this Court 

that the term ‘Jihad’ does not mean ‘a holy war waged by those who profess the Islamic faith 

against those who do not profess the Islamic faith, for the purpose of defending Islam’. He 

advanced the view that it means only a ‘struggle’ though often according to him 

misunderstood to mean ‘warfare’ or ‘terrorism’. Following persistent inquiry by Court, 

learned counsel for the petitioner did admit that certain manifestations of this ‘struggle’ 

may take the form of unleashing of violence. Learned State Counsel did not counter this 

view by presenting any alternate authoritative material or expert opinion on what a ‘Jihad’ 

actually means. However, I shall not express any view in that regard, as doing so is 

unnecessary for the determination of this matter.  

 

Be that as it may, learned counsel for the petitioner insisted that an ‘ideological jihad’ does 

not amount to the use of any violence, inciting the perpetration of any violence or doing 

anything that is illegal. He submitted that it is essentially a peaceful and non-violent 

process, comprising of organized strategy using means of communication for the purpose 

of countering attacks on Islam. He further submitted that, basically, that an ‘ideological 

jihad’ is a campaign using communication strategy. In fact, in that regard, learned State 

Counsel did not submit anything to the contrary. She did not expound an alternate 

meaning to the term ‘ideological Jihad’. The 1st respondent in his affidavit filed in this Court 

has not insisted that by the Facebook post, the virtual petitioner had called upon the 

Muslim community to engage in an armed struggle against its enemies (the allegedly 

racist elements referred to in the post) or engage in any violent conduct.    

     

Material placed before this Court reveals that the Facebook post of 2nd April has 

generated a considerable reaction and a dialogue on Facebook. While a few have agreed 

with the virtual petitioner, a majority of others have not. While some have reacted to the 

contents of the virtual petitioner’s post using strong language, others have used language 

which is unprintable. In the wake of adverse reactions to the virtual petitioner’s post, at 

one stage in response to a person (using the profile name Moho Rizan, purportedly of the 

Muslim community) warning the virtual petitioner that he should not have used the term 

‘jihad’, the virtual petitioner has clarified through another brief Facebook post that he 

intentionally used the term ‘ideological jihad’, and that he did not thereby mean taking a 

sword and attacking enemies. This response of the virtual petitioner coupled with his 

reference to using the “pen and the keyboard” as weapons, seems to clearly suggest that 



20 
 

the virtual petitioner believed in the metaphorical, prudent and legendary proverb that 

‘the pen is mightier than the sword’.  

 

On the following day (3rd April) the virtual petitioner has posted on Facebook another 

message, stating that his post of 2nd April referring to an ‘ideological jihad’ had provoked 

and angered ‘nationalists’ and ‘patriots’. He has further stated that he is continuously 

receiving deaths threats from them. He had reiterated that what he called for was an 

‘ideological struggle’ using the ‘pen and the key-board’ to counter the organized anti-Muslim 

propaganda. He claims that upon seeing the threats leveled at him, his daughter has got 

shocked. Therefore, he had decided to not to post any further messages on Facebook in 

Sinhala language regarding political and national problems. He has also stated that, those 

who attack him alleging that he is a racist, should examine and tell him whether any of 

the Facebook posts published by him during the previous 10 years amount to racist hate 

speech. In fact, the examination of his previous Facebook posts in no way indicates that 

the virtual petitioner had engaged in spreading inflammatory rhetoric or that he 

possessed racist, extremist, fanatical, or radical religious ideology.  

 

According to the 1st respondent’s affidavit presented to this Court, certain ‘information’ 

relating to the virtual petitioner had been referred to the 2nd Respondent – Director of the 

CID by the Ministry of Defence. In the Report submitted to the Magistrate’s Court when 

the virtual petitioner was produced before the learned Magistrate (produced by the 

petitioner marked “A5”), the 1st respondent has stated that this information was provided 

by 3rd respondent - M.G.L.S. Hemachandra, the Military Services Assistant to the 

Secretary to the Ministry of Defence - 4th respondent.  In fact, according to this B Report, 

M.G.L.S. Hemachandra was the ‘complainant’ whose complaint to the CID dated 6th 

April 2020 had given rise to the commencement of the investigation against the virtual 

petitioner. The 1st respondent did not produce before this Court a copy of the said 

complaint. Further, the 3rd respondent (complainant) has not filed an affidavit in response 

to the Application of the petitioner. Therefore, this Court does not have any basis to take 

into consideration the contents of the complaint said to have been made by the 3rd 

respondent against the virtual petitioner.  

 

However, the 1st respondent claims in his affidavit that the information received by the 

CID revealed that the ‘posts’ published on Facebook by the virtual petitioner gave rise to 

‘sentiments of racial or religious hatred’ which could lead to ‘disharmony and violence’.  
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In the afore-stated B Report, the 1st respondent has reported to the learned Magistrate 

that, an analysis of the Facebook postings of the virtual petitioner revealed that the virtual 

petitioner has in addition to the post of 2nd April, posted other content as well. The 1st 

respondent has reported to the learned Chief Magistrate that through these ‘news items’ 

the virtual petitioner has sought to generate ‘revolutionary ideas and activities’ among 

the Muslim community. However, the 1st respondent has not presented to this Court and 

the learned State Counsel did not draw our attention to any such ‘news items’ which the 

virtual petitioner is alleged to have published on Facebook. Whereas, the virtual 

petitioner has placed before this Court Facebook posts he published from 17th November 

2019. Learned State Counsel who appeared on behalf of the respondents did not draw 

the attention of this Court to any of those posts and allege that either one or more of them 

amounted to hate speech and/or the publication of otherwise prohibited content. The 2nd 

respondent – Director of the CID, the 3rd respondent – Military Services Assistant to the 

Secretary to the Ministry of Defence, and the 4th respondent – Secretary to the Ministry of 

Defence have also not presented to this Court any affidavit or other material clarifying 

this aspect. Therefore, I must conclude that the 1st respondent has when reporting facts 

to the learned Chief Magistrate, uttered falsehood and thereby misled the learned 

Magistrate by portraying that the virtual petitioner had previously too incited the Muslim 

community to engage in the perpetration of violence.   

 

Furthermore, in the afore-stated B – Report, the 1st respondent has reported to the learned 

Chief Magistrate that following the original posting of 2nd April, on 3rd April the virtual 

petitioner had edited the original posting. In the affidavit of the 1st respondent, he has 

made no reference to that allegation. Nor did the learned State Counsel in her oral 

submissions cite any evidence in proof of such allegation that the original Facebook post 

had been edited. In the circumstances, I am compelled to infer that this is yet another 

instance where the 1st respondent has misled the learned Magistrate.  

    

The 1st respondent claims that the Facebook post of 2nd April stirred a wave of ‘racially 

hostile sentiments’ among Facebook users who commented on the post. In the 

circumstances, the 1st respondent claims to have formed the view that the ‘communications 

(of the virtual petitioner) should be further investigated in view of the material disclosed therein’. 

Accordingly, he had conducted further investigations.  The 1st respondent has not 

explained in detail the nature of the ‘further investigations’ conducted by him. He has 

stated that he recorded the statement of one Shashika Piiris and he has produced a copy 

of his purported statement said to have been recorded on 9th April 2020 (“1R2”). The 1st 

respondent has not explained the circumstances under which he came into contact with 
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Shashika Piiris. According to “1R2”, which is an extract of the purported statement said 

to have been made by Shashika Pieris to the 1st respondent on 9th April 20202 at 2.05pm, 

it appears that Shashika Pieris is said to be a security guard of the Civil Aviation 

Authority working at the Bandaranaike International Airport. He claims to be a user of 

the Facebook and is said to have seen the post of the virtual petitioner of 2nd April. He 

has explained that the virtual petitioner has called for the waging of a Jihad and that this 

term is a reference to a ‘war’. He has said that particularly in view of the events of the 

‘Easter Sunday terrorist attacks by Muslim terrorists’ people known to him have got very 

angry about the Facebook post of the virtual petitioner, and therefore were mulling to ‘do 

something before they could commit another attack’. In his statement, he claims that he came 

to the CID having told those who had got angry, that he will take necessary steps with 

regard to the virtual petitioner’s Facebook post.       

 

It is possibly on the strength of this statement of Shashika Pieris that the 1st respondent 

claims that further investigations conducted by him revealed that the post of 2nd April of 

the virtual petitioner had ‘incited feelings of anger and hostility among those who had seen it’. 

The 1st respondent does not explain the nature of any further investigations he conducted 

in order to have formed that opinion. The 1st respondent further claims that ‘it was probable 

that such sentiments may lead to violence amongst religious groups’. Thus, the statement said 

to have been made by Shashika Pieris is of vital importance.  

 

In that regard, it is noted that the afore-stated B Report (“A5”) which had been produced 

to the learned Chief Magistrate at the time the virtual petitioner was produced, makes no 

reference to the 1st respondent having recorded the statement of Shashika Pieris. In the 

affidavit of the 1st respondent, he does not explain why a reference to Shashika Pieris’s 

statement being recorded was not included in the B Report. Thus, a doubt arises as to 

whether in fact the 1st respondent had recorded the purported statement of Shahsika 

Pieris.         

 

In the B Report, the 1st respondent has alleged that the virtual Petitioner was arrested 

because he was spreading gross extremist ideology. That appears to be the subjective 

opinion of the 1st respondent. Neither in the said B Report nor in his affidavit has he cited 

instances where the virtual petitioner has spread extremist ideology.  

 

The 1st respondent says that he ‘produced the virtual petitioner before the learned Chief 

Magistrate’ with allegations that the virtual petitioner had committed offences under 

section 120 of the Penal Code, section 3(1) of the ICCPR Act, and section 6 of the 
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Computer Crime Act. In the affidavit of the 1st respondent, he has avoided admitting that 

he arrested the virtual petitioner. However, in the afore-mentioned B Report, he has 

stated that he arrested the virtual petitioner on 9th April 2020, on suspicion that the virtual 

petitioner had using the Internet published information which affect reconciliation 

among communities (more accurately, the 1st respondent seems to be referring to 

cohesion among communities). The 1st respondent has reported to the Magistrate’s Court 

that he took charge of the virtual petitioner’s mobile telephone, as the said devise had 

been used by the virtual petitioner to access the internet.  

 

Conclusion - Upon a consideration of the totality of the evidence and other material 

placed before this Court, I conclude that the very essence of the virtual petitioner’s post 

of 2nd April, is that the ideological and communication-based campaign being allegedly 

carried out against the Muslim community of Sri Lanka by certain allegedly racist groups, 

should be countered through a similar campaign by the Muslim community through 

Facebook posts, other publications using the digital media, newspaper articles, and the 

like. Towards that objective, those countering the campaign against the Muslim 

community should use written forms of communication. This conclusion has been 

arrived at notwithstanding the virtual petitioner having used the understandably 

alarming term ‘Jihad’. I see nothing inflammatory or obnoxious to the law and in 

particular any attempt to incite the feelings of either the Muslim community or any other 

community or incite others to perpetrate violence, particularly because the term ‘Jihad’ 

had been prefaced by the term ‘ideological’ coupled with the weapons the virtual 

petitioner called upon others to use, namely the ‘pen and the keyboard’.  

 

In arriving at this conclusion, I have also taken into consideration (a) that no evidence has 

been placed before this Court that the virtual petitioner had previously engaged in any 

violence or other illegal activity, (b) the absence of even a report prepared by an 

intelligence agency (though not ‘evidence’) that the virtual petitioner had previously 

been engaged in any form of terrorism including religious extremist violence or any other 

illegal activity, (c) the content of previous posts on Facebook of the virtual petitioner 

(none of which amount to inciting people to engage in any violence and in fact advocates 

peace), (d) the literal meaning of the contents of the Facebook post of the virtual petitioner 

of 2nd April, (e) the apparent doubts relating to the adequacy, integrity and lawfulness of 

the criminal investigation conducted by the CID and more particularly by the 1st 

respondent, (f) the fact that the respondents do not allege that the virtual petitioner 

intended to unleash violence by either the Muslim community or any other community, 

and (g) the submissions of learned counsel for the petitioner and the respondents.      
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Response of the Respondents and enforcement of criminal justice measures  

I shall now consider the response of the respondents to the Facebook post of the virtual 

petitioner and the enforcement of criminal justice measures against him, such as (a) the 

arrest of the virtual petitioner on the footing that he had committed three offences, (b) 

holding the virtual petitioner in police custody, (c) initiation of criminal proceedings in 

the Magistrate’s Court against the virtual petitioner, (d) objecting to the virtual petitioner 

being enlarged on bail and thereby causing him to be detained in remand custody. 

 

In this regard, it is necessary to consider whether there was a lawful basis to cause the 

arrest of the virtual petitioner on 9th April 2020 on the footing that he had committed the 

offences contained in (i) section 120 of the Penal Code, (ii) section 3(1) of the ICCPR Act, 

and (iii) section 6 of the Computer Crime Act. I shall take each offence separately and 

consider whether there was a valid basis to conclude that the virtual petitioner had 

committed each of these offences.  

 

However, prior to doing so, it is necessary to make the following observations. As stated 

earlier in this judgment, the exercise of the fundamental right to free speech, expression 

including publication by a citizen of this country can be restricted only on the basis of a 

restriction imposed by law, which is provided for in Articles 15(2), 15(7) and 15(8) of the 

Constitution. Article 15(8) relates to restrictions that may be imposed on members of the 

armed forces, etc., and hence has no relevance to this matter. The restrictions which come 

within the scope of Articles 15(2) and 15(7) are limited strictly for the purposes set out in 

those Articles. It is trite law that those restrictions must be narrowly interpreted and 

applied strictly for the purposes set-out in the respective Articles. The position of the 

respondents as advanced by the learned State Counsel is that the impugned measures of 

criminal justice (such as the arrest of the virtual petitioner) taken by the respondents arise 

out of the fact that the virtual petitioner had in the guise of exercising his fundamental 

right to free speech, committed certain offences, and therefore the respondents were 

lawfully entitled to take the measures they took. Therefore, theoretically, a question 

would arise whether the prohibitions which correspond to the three offences in issue 

come within the purview of permissible restrictions to free speech as provided in Articles 

15(2) and 15(7) of the Constitution.  

 

However, the Constitution does not provide for post-enactment judicial review of 

legislation. Furthermore, the Penal Code had been enacted in 1883 and thus well-before 

the present Constitution came into operation. Therefore, Article 16(1) would be of 
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relevance, which provides that all existing written and unwritten law will be valid and 

operative notwithstanding any inconsistency with the preceding provisions of Chapter 

III of the Constitution which contains fundamental rights. Though the Computer Crime 

Act, No. 24 of 2007 and the ICCPR Act, No. 56 of 2007 were enacted after the present 

Constitution came into operation, Article 80(3) of the Constitution prevents this Court 

from inquiring into or commenting upon or in any manner calling into question the 

validity of these two Acts on any ground whatsoever. Therefore, it would not be possible 

for this Court to examine and rule upon whether the prohibitions contained in section 

120 of the Penal Code, section 3(1) of the ICCPR Act, and section 6(1) of the Computer 

Crime Act come within permissible restrictions under Articles 15(2) and 15(7) of the 

Constitution. Be that as it may, there is certainly no bar on this Court dealing with and 

concluding on the manner in which the prohibitions contained in section 120 of the Penal 

Code, section 3(1) of the ICCPR Act and section 6(1) of the Computer Crime Act were 

sought to be enforced by the Executive against the virtual petitioner.                 

 

Offence under section 120 of the Penal Code  

In this part of the judgment, I propose to determine whether by publishing the Facebook 

post of 2nd April 2020, the virtual petitioner had committed the offence contained in 

section 120 of the Penal Code. 

   

The offence contained in section 120 of the Penal Code named ‘Exciting or attempting to 

excite disaffection’ is worded in the following manner: 

“Whoever by words, either spoken or intended to be read, or by signs; or by visible 
representations, or otherwise, excites or attempts to excite feelings of disaffection to the 
President or to the Government of the Republic, or excites or attempts to excite hatred to 
or contempt of the administration of justice, or excites or attempts to excite the People of 
Sri Lanka to procure, otherwise than by lawful means, the alteration of any matter by law 
established, or attempts to raise discontent or disaffection amongst the People of 
Sri Lanka, or to promote feelings of ill-will and hostility between different classes 
of such People, shall be punished with simple imprisonment for a term which may extend 
to two years.” [Emphasis added to highlight ingredients of the offence relevant to 
the facts of this case.] 

 
The original section 120 of ‘The Ceylon Penal Code’ contained in Ordinance No. 2 of 1883, 
is slightly different to the above reproduction, for the following reasons: 

(i) The term ‘Queen’ in the original Ordinance has been substituted by the term 
‘President’.  

(ii) The term ‘Government established by the law in Ceylon’ in the original Ordinance 
has been substituted by the term ‘Government of the Republic’. 
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(iii) The term ‘Queen’s subjects’ in the original Ordinance has been substituted by 
the term ‘People of Sri Lanka’. 

(iv) The term ‘attempts’ which was not found in the original Ordinance immediately 
before the term ‘to raise discontent or disaffection’ has been added.   

 
The Penal Code of Ceylon9 is a virtual carbon copy of the Indian Penal Code of 1860. It is 
well known that the Act drafted by the first Law Commission of India chaired by Thomas 
Babington Macaulay is primarily a codification of the English substantive criminal law of 
that era. Thus, the offence contained in section 120 of the Penal Code of this country 
(parallel, yet broader than section 124A which is the comparable section of the Indian 
Penal Code) is directly linked to the British colonial legacy of both India and this country. 
The offence contained in section 120 of the Penal Code is a codification of the English 
common law offence of ‘Sedition’ originating from the 16th century. The offence of 
sedition had been created primarily to protect the sovereign monarchy from any 
rhetorical advocacy aimed at creating disaffection against it and its subordinate creations 
including the government headed by the monarch, the administration of justice and also 
for the purpose of dealing with persons who may attempt to create alterations to the 
monarchical form of governance.    
 
In view of the foregoing, it would be quite useful to derive a further understanding of the 
common law offence of Sedition. In Regina v. Alexander Martin Sullivan and Regina v. 
Richard Pigott10 Fitzgerald, J. has given the following very clear description of the 
offence of Sedition. 

 
“Sedition is a crime against society, nearly allied to that of treason, and it frequently 
precedes treason by a short interval. Sedition in itself is a comprehensive term, and it 
embraces all those practices, whether by word, deed, or writing, which are calculated to 
disturb the tranquility of the State, and lead ignorant persons to endeavour to subvert the 
Government and the laws of the empire. The objects of sedition generally are to induce 
discontent and insurrection, and stir up opposition to the Government, and bring the 
administration of justice into contempt; and the very tendency of sedition is to incite the 
people to insurrection and rebellion. Sedition has been described as disloyalty in action, 
and the law considers as sedition all those practices which have for their object to excite 
discontent or disaffection, to create public disturbance, or to lead to civil war; to bring into 
hatred or contempt the Sovereign or the Government, the laws or constitution of the realm, 
and generally all endeavours to promote public disorder. Sedition, being inconsistent with 
the safety of the State, is regarded as a high misdemeanor, and, as such, punishable with 
fine and imprisonment; and it has been truly said that it is the duty of the Government, 
acting for the protection of society, to resist and extinguish it at the earliest moment. …  
 

                                                           
9 Ordinance No. 2 of 1883 
10 Both reported together in (1868) 11 Cox C.C. 44 at 45  
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Words may be of a seditious character, but they might arise from sudden heat, be heard 
only by a few, create no lasting impression, and differ in malignity and permanent effect 
from writings. …”    
[Emphasis added by me to highlight the fact that embedded in the offence of 
sedition is a mens rea which most jurists refer to as ‘seditious intent’.] 

 
Sir James Fitzjames Stephen in ‘A Digest of the Criminal Law (Crimes and 
Punishments)’11 explains that seditious intent is a constituent ingredient of the offence 
of sedition, and explains such intention in the following manner: 

 
“A seditious intention is an intention to bring into hatred or contempt, or to excite 
disaffection against the person of Her Majesty, her heirs or successors, or the government 
and constitution of the United Kingdom, as by law established, or either House of 
Parliament, or the administration of justice, or to excite Her Majesty's subjects to attempt 
otherwise than by lawful means, the alteration of any matter in Church or State by law 
established, or to incite any person to commit any crime in disturbance of the peace, or to 
raise discontent or disaffection amongst Her Majesty's subjects, or to promote feelings of 
ill-will and hostility between different classes of such subjects.”    

 
This reference to the English common law offence of sedition would be incomplete unless 
I place on record the fact that by the enactment of the Coroners and Justice Act of 2009 
(section 73 thereof), the common law offence of sedition has been abolished in the United 
Kingdom.  
  
If one were to dissect the offence contained in section 120 of the Penal Code into its 
constituent ingredients, it would in my view appear as follows:  
 

Whoever,  
(i) by words, either spoken or intended to be read, or by signs, or by visible 

representations, or otherwise -  
(ii) (a) excites or attempts to excite feelings of disaffection to the President or to the 

Government of the Republic, or  
(b) excites or attempts to excite hatred to or contempt of the administration of justice, 

or  
(c) excites or attempts to excite the People of Sri Lanka to procure, otherwise than by 

lawful means, the alteration of any matter by law established, or  
(d) attempts to - 

(i) raise discontent or disaffection amongst the People of Sri Lanka,  
or to  

(ii) promote feelings of ill-will and hostility between different classes 
of such People,  

shall be punished with simple imprisonment for a term which may extend to two years. 

                                                           
11  5th Edition (1894) at pages 70 – 71 
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It was by the ‘Ordinance to amend the Ceylon Penal Code’ (No. 7 of 1915), that the term 
‘attempts’ (printed in italics and underlined above) was added to limb ‘(d)’ (in the above 
illustration of the dissection of the offence) of the original section 120 contained in the 
Penal Code Ordinance, No. 2 of 1883. According to the proceedings of the Legislative 
Council12 recorded in the Hansard13 on 17th March 1915 introducing the Bill, ex-officio 
member of the Council - the then Attorney-General Anton Bertram, K.C.14 has submitted 
that this particular amendment to add the term ‘attempts’ to section 120 of the Penal Code 
was being introduced to rectify “an obvious omission in the drafting of the original clause”. 
The corresponding ‘Statement of Objects and Reasons’ appended to the corresponding Bill 
supports this proposition that the amendment was aimed at introducing “a word necessary 
to complete the sense which appear to have been omitted by accident”.15  
 
Be that as it may, when one attributes the literal meaning to the term ‘attempts’, it is clear 
that by the addition of that term to section 120, the legislature has widened the scope of 
the 4th limb of the section, to include not only actual instances of incitement, but attempts 
at incitement as well. Nevertheless, the term ‘attempts’ highlights the need for the 
prosecutor to establish a seditious intention by the alleged offender, as an attempt to 
commit an act cannot occur, unless the offender intended to cause a corresponding 
outcome.           
 
A clear exposition of the offence contained in section 120 of the Penal Code can be 
gathered by the following excerpt of the speech of the then Attorney-General made to the 
Legislative Council on 6th August 191516. According to the Attorney-General, the 
intention of the colonial government of the day was to constitute a special tribunal to hear 
cases against persons accused of having committed ‘sedition’ under the applicable law of 
Ceylon (the offence contained in section 120 of the Penal Code) and under English 
common law. Attorney-General Anton Bertram, K.C. has further explained as follows: 

 

                                                           
12 A predecessor body of the present Parliament, which had been vested with legislative authority. 
13 My research officers were kindly given access to by the authorities of the Colombo National Museum to this 
volume of the Hansard.  
14 He was soon afterwards appointed the 22nd Chief Justice of Ceylon. 
15 On 24th March 1915, the amendment proposed by the Attorney-General was unanimously adopted by the 
Legislative Council.  
16 This was on the occasion when Attorney General Bertram moved the Legislative Council to enact an amendment 
to the Criminal Procedure Code (1898) by introducing section 440A. This amendment resulted in the creation of a 
new mode of conducting criminal trials, namely trials without a jury by three judges of the Supreme Court 
nomenclated “trials before the Supreme Court at Bar by three Judges without a jury”, which term is commonly 
referred to nowadays in a truncated manner, as a ‘trial-at-bar’. This was during an era when the Supreme Court 
was vested with original criminal jurisdiction to try persons indicted for having committed serious offences. 
According to the speech of the Attorney-General, the exact purpose of introducing this new mode of trial, was to 
dispense with Courts Martial hearing cases against civilians under Martial law, which had been introduced on 6th 
June 1915 to quell the riots that had erupted on 28th May 1915. 
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“… sedition according to the principles of English law, which are embodied to a very great 
extent in Section 120 of our Penal Code, is of two sorts: it may be sedition against the State, 
or it may be what I may describe as sedition within the State. That is to say, it may be 
directed against the Government and the measures of Government, the authority of 
Government and the administration of the courts which exercise justice in the name of the 
Sovereign, or it may be calculated or designed to stir up ill-feeling between different 
classes of the King’s subjects.”17 

 
It would thus be seen that, the offence contained in section 120 of the Penal Code has 
essentially two components, which have been succinctly described by the then Attorney-
General. Another noteworthy feature is the classical formulation of the manner in which 
the offence could be committed (the actus reus of the offence), that being by words, either 
spoken or intended to be read, or by signs, or by visible representations, or otherwise. 
There is no doubt that the posting of a statement on Facebook (as alleged to have been 
done by the virtual petitioner and admitted by him) constitute such a manner provided 
by section 120.  
 
The definition of the offence also contains the causal effect of the afore-described conduct 
of the offender, which serves as an extension of the actus reus. It is that causal effect which 
the legislature has sought to prevent by prohibiting and criminalizing the harmful 
conduct. By the inclusion of the word ‘attempts’, the legislature has not insisted upon the 
stipulated result (intended by the offender) occurring. Criminal culpability and penal 
sanctions are attracted no sooner an attempt is made to cause the stipulated harm. The 
actual occurrence of harm is only a possible consequence of the offence having been 
committed and not an ingredient of the offence. Of the several possible causal effects 
contained in section 120 of the Penal Code, what is relevant to the present matter is to 
determine whether the virtual petitioner by his Facebook post of 2nd April, attempted to 

promote feelings of ill-will and hostility between different classes of such People, 
which the former Attorney-General has described as “… calculated or designed to stir up ill-
feelings between different classes …”.18  
 
The Explanation to section 120 of the Penal Code, provides as follows: 

“It is not an offence under this section by intending to show that the President or the 
Government of the Republic have been misled or mistaken in measures or to point out 
errors of defects in the Government or any part of it, or in the administration of justice, 
with a view to the reformation of such alleged errors or defects, or to excite the People of 
Sri Lanka to attempt to procure by lawful means the alteration of any matter by law 
established, or to point out in order to their removal matters which are producing 

                                                           
17 Hansard, Proceedings of the Legislative Council, 6th August 1915. 
18 Attorney-General Bertram ostensibly had in his mind the category of persons whom he intended to prosecute 
before the new tribunals of the Supreme Court he established by enacting section 440A of the Criminal Procedure 
Code, namely those who during the 1915 riots are alleged to have instigated or incited others to engage in violent 
crime against members of different ethnic communities.  
 



30 
 

or have a tendency to produce feelings of hatred or ill-will between different 
classes of the People of Sri Lanka.” [Emphasis added.] 

 
As per Abu Bakr v. The Queen19, the term ‘classes’ is a reference to groups of persons who 
are well-defined, stable and numerous and therefore, ethnic and religious groups would 
amount to ‘classes’ of people.  
 
It will be observed that the offence contained in section 120 (in its present wording), 
serves the purpose of deterring anyone from causing the following harmful outcomes, 
and also enables penal sanctions to be imposed on persons who violate the several 
prohibitions contained in the offence: 

(i) Feelings of disaffection to the President or to the Government of the Republic;  
(ii) Hatred to or contempt of the administration of justice; 
(iii) People of Sri Lanka procuring, otherwise than by lawful means, the alteration 

of any matter by law established; 
(iv) Discontent or disaffection amongst the People of Sri Lanka;  
(v) Feelings of ill-will and hostility between different classes of People.   

  
In Sisira Kumara Wahalathanthri and Another v. Jayantha Wickramaratne and 
Others20, Justice Anil Gooneratne has observed that the constitutionally guaranteed 
freedom of speech and expression would not be negated by section 120 of the Penal Code. 
Justice Gooneratne has further observed that provisions of section 120 and the 
explanation contained therein guarantee freedom of expression and speech, and that the 
explanation no doubt fortifies this position in great measure.  
 
Though not being the ratio of the judgment, in Abu Bakr v. The Queen, the court had 
considered the evidence, and held that the court was unable to say that it was not 
reasonably open to the jury, upon a proper direction, to hold that the appellant intended 

to promote feelings of ill-will and hostility between different classes of the People of Sri 
Lanka. This observation lends support to the contention that even in terms of Sri Lankan 
law, ‘intention’ is clearly an implied constituent ingredient of the offence contained in 
section 120.    
 
It must be borne in mind that notwithstanding the original purposes for which the 
common law offence of sedition had been created (which as I have pointed out above was 
primarily to protect the monarchy, the monarchical form of governance and institutions 
of the monarch’s government), section 120 of the Penal Code must now be enforced 
bearing in mind that Sri Lanka is a Republic, and it is the People who are sovereign, and 
fundamental rights is an inalienable ingredient of such sovereignty.  
 

                                                           
19 54 NLR 566 
20 SC/FR Application No. 768/2009, SC Minutes of 5th November 2015   
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Therefore, the question that needs to be answered is, whether the virtual petitioner 
committed the offence contained in section 120, and in particular, whether in the absence 
of any evidence of any disruption of peace and tranquility having occurred, it can be 
alleged that by the publication of the Facebook post, that he intended to cause any of the 
harmful outcomes contained in section 120. Did the virtual petitioner intend by his 
Facebook post to either raise discontent or disaffection amongst the People of Sri Lanka 
or promote feelings of ill-will and hostility between different classes of such People? In 
my view, the virtual petitioner’s intentions were clear. He wanted to encourage others of 
the Muslim community to resort to the use of the pen and the keyboard and counter the 
propaganda which he claims was being unleashed against the interests of the Muslim 
community that they were responsible for the spread of COVID-19. He wanted others of 
his own community to counter that propaganda through suitable forms of counter 
advocacy using written forms of language-based communication and publishing the 
content of such advocacy on social media such as Facebook and other digital media, in 
newspapers and other similar space. Basically, that counter propaganda would have been 
two-fold: I would assume that would be by denying the allegations being made against 
the Muslim community and providing scientific and empirical evidence as to the actual 
reasons for the spread of COVID-19.  
 
Furthermore, as alleged by the virtual petitioner, if in fact there was an organized 
stratagem in place to portray the Muslim community as being responsible for the spread 
of the COVID-19 pandemic (a position though taken up by the petitioner, not 
emphatically denied or otherwise countered by the respondents), and if such campaign 
gathered momentum, there could easily have been feelings of hatred and ill-will by 
members of other communities towards the Muslim community. Therefore, the 
communication strategy advocated by the virtual petitioner of engaging in an ‘ideological 
Jihad’ using the ‘pen and the keyboard’ was one way in which he sought to counter the 
earlier mentioned campaign against the Muslim community. This is by posting the 
message in Sinhala, so as to captivate the attention of the Muslim community to also 
propagate the countering campaign in Sinhala, so that such advocacy would reach the 
Sinhala community. Thus, it is my view that, the virtual petitioner’s Facebook post of 2nd 
April comes within the scope of the Explanation to section 120, as it amounts to pointing 
out and ensuring the removal of matters which are producing or have a tendency to 
produce feelings of hatred or ill-will between different classes of the People of Sri Lanka. 
That is an additional reason as to why the conduct of the virtual petitioner would not 
attract culpability under section 120.  
 
Therefore, I must, for the reasons enumerated earlier in this judgment conclude that the 
virtual petitioner has not attempted to either raise discontent or disaffection amongst the 
People of Sri Lanka or promote feelings of ill-will and hostility between different classes 
of such People.  
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However, I must note that, particularly in the aftermath of the Easter Sunday terrorist 
attacks of 2019, undoubtedly and quite understandably, the non-Muslim users of the 
Facebook who saw the Facebook post of the virtual petitioner of 2nd April, may have been 
somewhat alarmed when they read the term ‘Jihad’. That term as submitted by the learned 
State Counsel would to an ordinary non-Muslim reader mean the waging of a ‘holy war’ 
by those of the Islamic faith against those of all other faiths, and would be associated with 
unleashing of violence towards those who are not of the Islamic faith. Nevertheless, 
though a superficial reading of the post could have given rise to such alarm, no user of 
the Facebook particularly if he got alarmed, would have stopped following a mere 
superficial reading of the post. A word-to-word or careful reading of the post, would 
have clearly revealed that the virtual petitioner was advocating the launch of an 
‘ideological jihad’ with the use of the ‘pen and the keyboard’ and not any form of perpetration 
of violence. He also did not incite others to unleash any form of violence. Thus, no 
reasonable and prudent user of the Facebook would have concluded that the virtual 
petitioner was attempting to incite the perpetration of violence by members of the 
Muslim community against members of non-Muslim communities. Therefore, it would 
be wholly unreasonable and incorrect to conclude that the virtual petitioner attempted to 
raise discontent or disaffection amongst the People of Sri Lanka, or promote feelings of 
ill-will and hostility between different classes of such People. Thus, the ideology of the 
virtual petitioner is evidently opposite to the ideology of a fanatical terrorist suicide 
bomber who is a radicalized, intolerant, exclusivist, and hence is committed towards the 
elimination of persons of all other faiths. The virtual petitioner does not fall into that 
dangerous category.       
 
In view of the foregoing, I hold that, unless there is reliable and clear evidence that the 
impugned utterances of the alleged offender (in this instance the virtual petitioner) –  

(i) were unequivocally intended at causing one of the outcomes contained in 
section 120, or  

(ii) had given rise to one or more of the outcomes referred to in section 120 (in 
which event the intention may be reasonably inferred),  

no person can be arrested or prosecuted in terms of the law for having allegedly 
committed the offence contained in section 120 of the Penal Code.  
 
A careful and objective consideration is required prior to a decision being taken to arrest 
a person for having allegedly committed the offence contained in section 120 of the Penal 
Code and initiate criminal proceedings against him. This should not be understood as 
requiring the police to remain inactive and to await the destruction that is sought to be 
prevented by section 120, having to occur. It is noteworthy that section 127 of the Penal 
Code provides that no prosecution shall be instituted under Chapter VI of the Penal Code 
(containing ‘offences against the state’) except by or with the written authority of the 
Attorney-General. (Section 120 is contained within Chapter VI.) The term ‘prosecution 
shall be instituted’ is a reference to the institution of criminal proceedings either under 
section 136(1)(b) of the CCPA (resulting in the accused being tried in the Magistrate’s 
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Court) or under section 393 of the CCPA (resulting in the prosecution of the accused in 
the High Court). Be that as it may, section 127 ensures that prior to the institution of 
criminal proceedings (as opposed to initiation of criminal proceedings by the filing of a 
report in the Magistrate’s Court either under section 115 or 116 of the CCPA) the 
Attorney-General would consider the investigative material collected by the police and 
determine whether there exists a basis in law and fact to prosecute the alleged offender.       
     
Due to the reasons stated above, I conclude that there was no basis in law or fact to take 
criminal justice measures on the premise that the virtual petitioner had by the publication 
of the Facebook post of 2nd April 2020, committed an offence under section 120 of the 
Penal Code.          
      
Offence under section 3(1) of the ICCPR Act  

I will now consider whether by having published the Facebook post of 2nd April 2020, the 

virtual petitioner had committed the offence contained in section 3(1) of the International 

Covenant on Civil and Political Rights (ICCPR) Act, No. 56 of 2007.  

 

As previously stated in this judgment, the fundamental right to free speech and 

expression is not an absolute right, and therefore can be subjected to certain restrictions 

provided by law. Before I venture to comment on the position of the domestic law on this 

matter, a brief narration of the position of the international law would be appropriate.  

 

Article 7 of the Universal Declaration of Human Rights (1948) provides inter-alia that all 

persons shall be entitled to equal protection against discrimination and incitement to 

discrimination in violation of the Declaration. Article 20(2) of the ICCPR (1966) stipulates 

that any advocacy of national, racial or religious hatred that constitutes incitement to 

discrimination, hostility or violence shall be prohibited by law. Article 4(a) of the 

International Convention on the Elimination of All Forms of Racial Discrimination 

(CERD) (1965), requires states parties to declare an offence punishable by law  all 

dissemination of ideas based on racial superiority or hatred, incitement to racial 

discrimination, as well as all acts of violence or incitement to such acts against any race 

or group of persons of another colour or ethnic origin, and also the provision of any 

assistance to racist activities, including the financing thereof. Therefore, it is evident that 

international law requires states to prohibit certain forms of speech and expression which 

have a direct impact on the rights of others and in particular certain vulnerable groups.   

    

The long-title of the ICCPR Act provides that, it has been enacted to give effect to certain 

Articles in the International Covenant on Civil and Political Rights (ICCPR) relating to 

human rights which have not been given recognition through legislative measures, and 
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to provide for matters connected therewith or incidental thereto. It would be seen that 

section 3(1) of the ICCPR Act has been enacted to give domestic legal effect to Article 20 

of the ICCPR. Articles 7 of the UDHR and Article 4(a) of the CERD, provides additional 

justification for the prohibition contained in the ICCPR Act.     

 

Section 3(1) of the Act provides as follows: 

“No person shall propagate war or advocate national, racial or religious hatred that 

constitutes incitement to discrimination, hostility or violence.” [Emphasis added.] 

 

Section 3(3) of the ICCPR Act provides that a person found guilty of committing an 

offence under subsection (1) shall on conviction by the High Court, be punished with 

rigorous imprisonment for a term not exceeding ten years. 

 

It would be seen that section 3(1) contains two prohibitions. Those being, (i) propagation 

of war, and (ii) advocacy which takes the form of national, racial or religious hatred which 

assumes the high threshold of incitement to (a) discrimination, (b) hostility, or (c) 

violence. In lay language, speech which violates the prohibitions contained in section 3(1) 

of the ICCPR Act is referred to as ‘Hate Speech’. However, it is worthwhile to note that not 

all forms of hate speech come within the purview of section 3(1). What has been prohibited 

is not mere advocacy which takes the form of national, racial or religious hatred or 

unacceptably harsh and derogatory rhetoric against groups of persons with distinct 

common identities, but advocacy which amounts to incitement to engage in 

discrimination, acts of hostility and perpetration of violence. That is a high threshold.    

 

To the extent relevant to this matter, what has to be decided is whether the virtual 

petitioner by publishing the Facebook post of 2nd April, engaged in advocacy of racial or 

religious hatred which constituted incitement to discrimination, hostility or violence.    

 

It would be pertinent to note that, according to the affidavit filed in this Court by the 1st 

respondent, investigations conducted by him had revealed that “the Facebook posts of the 

virtual petitioner had given rise to sentiments of racial and / or religious hatred, which could lead 

to disharmony or violence”. Further, the 1st respondent claims that investigations into the 

Facebook post of 2nd April had given rise to the finding that “the said post had incited 

feelings of anger and hostility among those who had seen it”. The 1st respondent claims that 

“such sentiments may lead to violence amongst religious groups”. The 1st respondent has 

further averred that the “the Facebook posts shared by Ramzy Razeek were identified to 

constitute speech and/or material, which fall within the ambit of section 3 of the said Act”.  In 
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contemporary language relating to digital communication media (also referred to as 

‘social media’) such as Facebook, ‘sharing’ is generally understood as a means of 

spreading Facebook content by posting the content posted by another user in your own 

Facebook profile. In this matter, no evidence has been placed before this Court that the 

virtual petitioner had ‘shared’ any material on Facebook which had been received or seen 

by him to others, which fall within the ambit of section 3(1) of the ICCPR Act.    

 

According to the 1st respondent, the Human Rights Commission has published certain 

guidelines pertaining to the application of section 3 of the ICCPR Act. The position of the 

1st respondent is that, when he took measures against the virtual petitioner, he acted in 

terms of these guidelines.  

 

What the 1st respondent has referred to as ‘guidelines’ (produced marked “X”) has in fact 

been captioned as a “Legal Analysis of the scope of section 3 of the ICCPR Act, No. 56 of 2007 

and Attendant Recommendations”. Learned counsel for the petitioner did not challenge the 

authenticity of document marked “X”.  

 

This legal analysis is worthy of reproduction in some detail. To the extent relevant to this 

matter, the following are the key features of this analysis of section 3(1) of the ICCPR Act, 

issued by the Human Rights Commission of Sri Lanka: 

(i) Section 3 gives domestic effect to Article 20 of the International Covenant on Civil and 

Political Rights (ICCPR). 

(ii) Article 20 of the ICCPR should be read in conjunction with Article 19 which recognizes 

the freedom of expression.  

(iii) Article 20(2) embodies two significant elements: 

(a) Advocacy of national, racial or religious hatred and  

(b) Incitement to discrimination, hostility or violence.  

(iv) Advocacy of national, racial or religious hatred is permissible until it constitutes 

incitement to discrimination, hostility or violence.  

(v) Not all forms of incitement are prohibited under Article 20.  

(vi) A crucial element of incitement as recognized under Article 20 is intention.  

(vii) The offender must through his incitement to discrimination, hostility or violence intend 

not to merely share his opinion with others, but also compel others to commit certain 

actions based on his views.  

(viii) In order to arrive at a conclusion regarding the intent, consideration must be given to 

the content and form of the speech in issue, the extent of advocacy and the imminence 

of harm which is prohibited. 
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(ix) The state has an obligation to protect individuals from incitement to discrimination, 

hostility or violence by third parties as well as to refrain from engaging in such acts in 

order to protect rights and ensure equal protection of the law for all.  

(x) Where there is reasonable suspicion that a person is committing a section 3 offence, and 

public officers with the power to set the procedure under the ICCPR Act in motion fail 

or omit to enforce the law, such omission shall amount to state inaction which gives 

rise to a fundamental rights violation [Article 12(1)] as a tacit state approval of hate 

speech.  

 

I find no reason to disagree with any of these features of the analysis of section 3(1) of the 

ICCPR Act issued by the Human Rights Commission of Sri Lanka.             

               

It would be seen that, while Article 14(1)(a) recognizes the fundamental right to freedom 

of speech and expression including publication, Article 15(2) recognizes that the exercise 

and operation of this fundamental right shall be subject to such restrictions as may be 

prescribed by law, which includes restrictions that may be prescribed in the interests of 

racial and religious harmony and to prevent incitement to commit an offence. Section 3(1) 

should be seen in the context of these restrictions. Therefore, while Article 14(1)(a) of the 

Constitution confers on the people the fundamental rights to free speech, section 3(1) of 

the ICCPR Act restricts such fundamental right to the extent of what is prohibited under 

that section. When the exercise of a fundamental right is restricted by law, in my view 

such law must be strictly interpreted (as some jurists claim, be narrowly interpreted) so 

as to give recognition to the exact purpose for which the Parliament enacted the 

restriction, and for no other reason.  

 

The legalistic purpose for which section 3(1) of the ICCPR Act has been enacted is evident. 

That is to give domestic recognition and justiciability to Article 20 of the Covenant. The 

public interest purpose for which section 3(1) has been enacted is to be intrinsically 

assimilated from the content of the section, those being to protect the people of Sri Lanka 

and other nationals from (i) the dastardly consequences of war, and (ii) the serious and 

far reaching consequences to national, ethnic and religious communities (both within and 

outside Sri Lanka) which would include members of ethnic and religious minorities and 

other vulnerable communities, from possible harm emanating from the expression of 

hatred which assumes the manifestation of incitement to discrimination, hostility, and 

violence. 

 

From a national perspective, what is sought to be protected is clear. That being harm 

being inflicted through discrimination, hostility and violence perpetrated on ethnic or 
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religious lines against members of such communities. It should not be understood as 

criminalizing blasphemy.  

 

In a multi-ethnic and multi-religious society such as that of Sri Lanka, particularly given 

historical, socio-economic and political factors, the maintenance of peace and tranquility 

among communities, ensuring parity of status, affording equality to all citizens, 

maintaining public order, and facilitating cohesion between communities, are of utmost 

importance to national unity, recovery and reconciliation from conflict and tensions, and 

to achieve social progression and prosperity. Sovereignty of the people which is the key 

principle recognized by the Constitution cannot have any meaningful effect, unless these 

protective measures are found in society. Permitting the sowing of hatred through 

rhetorical advocacy which is aimed at causing incitement to discrimination, hostility and 

violence, would seriously erode and impinge upon sovereignty of the people and in 

particular vulnerable and minority communities. The impact of such hate speech has on 

the exercise of fundamental rights and franchise (which are components of sovereignty 

that can be exercised individually) by members of vulnerable and minority groups can 

be very serious and have far reaching implications. Thus, quite rightly and justifiably, 

incitement to discrimination, hostility and violence must be prohibited and prevented. It 

is against public policy to permit such forms of incitement in the guise of the exercise of 

the fundamental right to free speech. If any person is found to have violated that 

prohibition (which in terms of section 3(1) of the ICCPR Act is an offence), it is well within 

the authority of the Executive and a legal duty as well, to enforce the law against the 

offender. Such action would take the manifestation of criminal justice measures, such as 

the arrest of the suspect, initiation of criminal proceedings, and his subsequent 

prosecution. However, the adoption of such measures should be diligently and 

objectively carried out. Using such criminal justice measures against a person who is not 

culpable for having committed an offence in terms of section 3(1), would amount to 

infringement of that person’s fundamental rights and would tantamount to persecution.      

 

In a situation where a law enforcement officer such as a police officer or a prosecutor is 

to determine whether a speech or other expression of ideas made by a person amounts to 

the commission of an offence contained in section 3(1) of the ICCPR Act, he should in my 

opinion consider the following factors: 

(i) Whether the content of the speech as a whole with specific reference to the 

impugned words, amounts to advocacy that takes the form of national, racial 

or religious hatred which assumes the manifestation of incitement to (a) 

discrimination, (b) hostility, or (c) violence;  
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(ii) Attendant circumstances including the context in which it was made;  

(iii) Associated conduct of the person concerned, including his previous and 

subsequent conduct (including utterances made by him) which have a causal 

link to the impugned utterances.; 

(iv) Relationship between the person concerned and his target group (listeners / 

readers). Given the relationship between the two parties (the power or the 

influence the person concerned yielded over the target group), was it likely that 

the target group would be susceptible or amenable to incitement offered by the 

person concerned through his rhetoric.;   

(v) Overall motive and the specific intention of the person, i.e. whether the person 

concerned intended to incite others to engage in national racial or religious 

discrimination, hostility or violence; 

(vi) Whether in the aftermath of the impugned speech of other expression, racial or 

religious discrimination, hostility or violence occurred, and if so whether there 

was a causal relationship between the impugned utterance and the occurrence 

of such racial or religious discrimination, hostility or violence; 

(vii) Even if in the aftermath of the impugned speech, racial discrimination, hostility 

or violence did not occur, whether there was an imminent danger in the 

impugned utterances of the person concerned resulting such consequence.     

 

I shall not engage in a detailed analysis of the content of the Facebook post of the virtual 

petitioner, as I have already done so. What remains to be done is to reiterate what I have 

already found, that being there was no basis to conclude that the virtual petitioner 

intended to cause any incitement to any form of harm to the society. What he advocated 

was the launching of a counter-campaign by the Muslim community against the 

campaign of vilification which he claims to have been launched against the Muslim 

community, that they were responsible for the spread of the COVID-19 pandemic. He 

called upon members of the Muslim community to use the “pen and the keyboard” and 

engage in an “ideological Jihad”. He did not advocate incitement of discrimination, 

hostility or violence on ethnic or social lines.  

 

Therefore, I conclude that there was no basis in fact or law to allege that the virtual 

petitioner by his Facebook publication of 2nd April, violated the prohibition contained in 

section 3(1) of the ICCPR Act. Therefore, there was no basis to take action against the 

virtual petitioner on the footing that he had committed the offence contained in section 

3(1) of the ICCPR Act.                  
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Offence under section 6(1) of the Computer Crime Act –  

Section 6(1) of the Computer Crime Act, No. 24 of 2007 provides as follows: 

“Any person who intentionally causes a computer to perform any function, 

knowing or having reason to believe that such function will result in danger or 

imminent danger to –  

(a) national security; 

(b) the national economy; or  

(c) public order, 

shall be guilty of an offence and shall on conviction be punishable with imprisonment of 

either description for a term not exceeding five years.” [Emphasis added.] 

 

During the hearing of this Application, learned State Counsel did not press that the 

virtual petitioner was responsible for having committed this offence. However, I shall 

briefly though, consider his culpability.  

 

To the extent relevant to this Application, section 6(1) of the Computer Crime Act 

provides that whoever intentionally causes a computer to perform any function, 

knowing or having reason to believe that such function will result in danger or 

imminent danger to public order, commits an offence. First, there is no basis to conclude 

that the virtual petitioner when uploading his Facebook post of 2nd April 2020, knew or 

had reason to believe that his post would result in danger or imminent danger to public 

order. Second, there is no evidence that the said post endangered imminently endangered 

public order. Therefore, there is no basis in the allegation that the virtual petitioner 

committed the offence contained in section 6(1) of the Computer Crime Act. 

 

Therefore, for the reasons stated above, I conclude that the virtual petitioner had by the 
publication of the Facebook post of 2nd April 2020, not committed an offence under 
section 6(1) of the Computer Crime Act.          
         

Arrest of the virtual petitioner 

The petitioner alleges that the arrest of the virtual petitioner was contrary to law and 

hence is an infringement of the virtual petitioner’s fundamental right guaranteed by 

Article 13(1) of the Constitution.  

 

In the petitioner’s affidavit, he states that the virtual petitioner ‘was arrested by the Criminal 

Investigation Department on 9th April 2020’. The 1st respondent in his affidavit has not 

admitted that he arrested the virtual petitioner. Nor does he state who of the Criminal 
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Investigation Department arrested the virtual petitioner. However, “A5”21 contains a 

reference to the fact that ‘the suspect is being produced consequent to his being arrested on 

suspicion’.  Thus, I must proceed on the footing that the virtual petitioner had been 

arrested by the 1st respondent purportedly under section 32(1) of the Code of Criminal 

Procedure Act (CCPA).22 

 

The 1st respondent in his affidavit has stated that ‘it was subsequent to the said preliminary 

investigation that the petitioner was produced before the learned Chief Magistrate of Colombo in 

Case No. B 31673/01/20 under section 120 of the Penal Code, section 6 of the Computer Crime 

Act No. 24 of 2007 and section 3(1) of the ICCPR Act No. 56 of 2007’. The afore-stated 

provisions of law do not provide for a suspect to be ‘produced before a Magistrate’. They 

contain offences in respect of which the 1st respondent claims that the virtual petitioner 

was arrested. In the circumstances, I must proceed on the footing that the afore-stated 

references to the provisions under which the 1st respondent produced the virtual 

petitioner before the learned Chief Magistrate is erroneous, and that the virtual petitioner 

had in fact been produced before the learned Chief Magistrate under section 115(1) of the 

Code of Criminal Procedure Act. In fact, “A5” contains inter-alia a reference to section 

115(1) of the CCPA as one of the provisions under which the report is being presented.  

 

 

Section 32(1) of the CCPA to the extent relevant to the arrest of the virtual petitioner, is 

as follows: 

“Any peace officer may without an order from a Magistrate and without a warrant arrest 

any person –  

(a) … 

(b) who has been concerned in any cognizable offence or against whom a reasonable 

complaint has been made or credible information has been received or a reasonable 

suspicion exists of his having been so concerned; 

(c) … 

(d) … 

(e) … 

(f) … 

(g) … 

                                                           
21 “A5” which has been signed by the 1st respondent and has been filed of record in Magistrate’s Court Case No. B 
31673/01/20, had been tendered to the Chief Magistrate when the 1st respondent produced the virtual petitioner 
before the learned Chief Magistrate.  
22 Section 32(1)(b) of the Code of Criminal Procedure Act is the general provision of law which authorizes a police 
officer to arrest without warrant, a person in relation to the commission of a cognizable offence. 
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(h) … 

(i) … .”  

[Emphasis added by me.] 

  

It is not in dispute that the offences contained in sections 120 of the Penal Code, 3(1) of 

the ICCPR Act and 6(1) of the Computer Crime Act are cognizable offences, and thus fall 

into the category of offences in respect of which the offender may be arrested without a 

warrant of arrest.  

  

When separated into its constituent ingredients, section 32(1)(b) can be depicted in the 

following manner: 

 

Any peace officer may  

without an order from a Magistrate and without a warrant  

arrest any person  

(a) who has been concerned in any cognizable offence  

or  

(b) against whom  

(i) a reasonable complaint has been made  

or  

(ii) credible information has been received  

or  

(iii) a reasonable suspicion exists  

     of his having been so concerned.  

 

Therefore, for a peace officer23 to be authorized by law to arrest a person (suspect) for 

having committed a cognizable offence, one of the following should have occurred - 

(i) the peace officer should have by himself formed an objective opinion that the 

suspect has been concerned in the commission of a cognizable offence; 

(ii) the peace officer should have either directly received a complaint or must be 

aware that a complaint has been made against the suspect, and he should have 

formed the objective opinion that such complaint against the suspect (that he 

has been concerned in committing a cognizable offence) is reasonable; 

(iii) the peace officer should have either directly received information or should be 

aware that information has been received against the suspect, and he should 

have formed the objective opinion that such information is credible and gives 

                                                           
23 The term ‘peace officer’ would in terms of the interpretation of that term contained in section 2 of the Code of 
Criminal Procedure Act, includes a police officer such as the 1st respondent. 
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rise to the allegation that the suspect has been concerned in the commission of 

a cognizable office; or  

(iv) the peace officer should have developed reasonable suspicion that the suspect 

has been concerned in the commission of a cognizable offence.  

 

It would be seen that, a condition precedent for the arrest of a person under any one of 

the four situations referred to above, is the (a) commission of an offence, and (b) a factual 

and situational connection between the commission of that offence and the person being 

arrested. In other words, before causing the arrest of a person, the peace officer who seeks 

to arrest that person must be satisfied founded upon reasonable grounds that the 

impugned conduct constitutes an offence and that one of the four situational and factual 

connections between the commission of that offence and the person being arrested, exists. 

This should not be understood as insistence that the arresting officer should possess strict 

proof that the suspect had committed an offence. Thus, unless, it can be established that 

an offence recognized by the laws of Sri Lanka has been committed, the law would not 

permit the arrest of a person for the conduct attributed to him.  

 

In fact, a criminal justice measure24 in the nature of the arrest of the suspected offender 

can be taken, only if the impugned conduct constitutes an offence. In this regard, it is 

necessary to note that the entire spectrum of criminal justice measures is those that have 

a bearing on the liberty of the person against whom such measures are taken. Thus, both 

procedurally and substantively, it is necessary to take such measures strictly in 

accordance with the law. It is the commission of an offence that triggers the 

commencement of the range of criminal justice responses against the person responsible 

for the commission of such offence, including the arrest of the perpetrator of the offence.  

 

In view of the analysis contained in this judgment, it would be seen that by posting the 

impugned message dated 2nd April 2020 on Facebook, the virtual petitioner did not 

commit an offence either under section 120 of the Penal Code, section 3(1) of the ICCPR 

Act or section 6(1) of the Computer Crime Act. In the circumstances, there was no lawful 

basis to have arrested the virtual petitioner. Therefore, I conclude that the arrest of the 

virtual petitioner was contrary to the procedure established by law and thus unlawful.  

 

 

                                                           
24 Such criminal justice measures would include (i) arrest of the suspect, (ii) holding the arrested person in police 
custody, (iii) initiation of criminal proceedings against the arrested person, (iv) holding the arrested suspect in 
remand custody or the grant of bail to him, (v) institution of criminal proceedings against the alleged offender 
(accused), and his prosecution. 
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Article 13(1) of the Constitution provides as follows: 

 

No person shall be arrested except according to procedure established by law. Any person 

arrested shall be informed of the reason for his arrest.  

 

It would thus be seen that Article 13(1) contains the following two fundamental rights, 

they being:  

(i) the arrest to be according to the procedure established by law; and 

(ii) the arrested person to be informed of the reason for his arrest.  

The petitioner complains of only the infringement of the first of these two fundamental 

rights.  

 

As described above, for an arrest to be lawful under section 32(1)(b) of the CCPA, the 

arrest must be consequential to the commission of an offence. If an offence has not been 

committed, the law does not authorize a person to be arrested. As it would be seen from 

the above analysis, in the instant matter, the 1st respondent could not have even 

entertained a reasonable doubt that the virtual petitioner had committed any of the 

offences which he alleges. In the circumstances, the arrest of the virtual petitioner has not 

been carried out according to the procedure established by law, as a condition 

prerequisite for his arrest (namely the commission of an offence) has not been satisfied. 

In the circumstances, I conclude that the arrest of the virtual petitioner was contrary to 

procedure established by law, and thus, his fundamental right guaranteed by Article 

13(1) of the Constitution had been infringed.          

 

Police and remand custody of the virtual petitioner  

As explained previously, following the arrest of the virtual petitioner on 9th April 2020, 

he had been produced in police custody before the learned Chief Magistrate, who had 

placed the suspect in remand custody. Consequently, the virtual petitioner’s remand had 

been extended from time to time. Multiple requests made on his behalf that he be 

enlarged on bail had been refused by the learned Magistrate. An examination of the case 

record relating to B 31673/01/20 reveals that the complainant (1st respondent) had 

objected to the suspect being enlarged on bail.  

 

The learned Magistrate had having called upon the 1st respondent to produced previous 

Facebook posts of the virtual petitioner, pointed out that in view of an allegation having 

been made against the suspect (virtual petitioner) that he had committed an offence 

under section 3(1) of the ICCPR Act, she does not have jurisdiction to grant bail and thus 
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has denied granted bail. Following a prolonged period of remand custody, consequent 

to an Application made to the High Court on behalf of the virtual petitioner (High Court 

Bail Application No. HCBA 224/2020), on 17th September 2020, he had been enlarged on 

bail.   

 

Therefore, the period the virtual petitioner had been deprived of liberty can be divided 

into two segments, those being (i) the period of police custody following the arrest, and 

(ii) the period of remand custody. The duration of police custody at the CID seems to 

have been less than 24 hours, and the period of remand custody had been 5 months, 1 

week and 1 day.  

 

In Channa Pieris and Others v. Attorney-General and Others25, Justice Amerasinghe has 

observed that the right not to be deprived of personal liberty except according to 

procedure established by law, is enshrined in Article 13(1) of the Constitution and not 

in Article 13(2). Justice Amerasinghe has observed that Article 13(1) prohibits not only 

the taking into custody (arrest) except according to procedure established by law, but 

also the keeping of persons in a state of arrest by imprisonment or other physical 

restraint except according to procedure established by law. Therefore, in addition to the 

‘arrest’ of the virtual petitioner, his subsequent police custody and the period of remand 

custody need to be examined from both from the perspectives of Articles 13(1) and 13(2) 

of the Constitution. That is with the view to determining whether the deprivation of 

personal liberty has been according to procedure established by law.     

 

Police custody 

Following the lawful arrest of a person, pending his production before a Magistrate, he 

may be held in the custody of the police. Police custody is a mechanism to keep an 

arrested person under arrest for the purpose of facilitating the conduct of further 

investigations. In terms of section 37 of the Code of Criminal Procedure Act, the period 

of police custody should not exceed 24 hours. The period of police custody is an extension 

of the status quo which emerges from the arrest of the person, and it amounts to a 

continuation of the deprivation of liberty arising out of the arrest. Therefore, the 

lawfulness of the arrested person being held in police custody is founded upon the 

lawfulness of the arrest. Therefore, if the arrest of a suspect has not been carried out 

according to the procedure prescribed by law, necessarily, holding him in the custody of 

the police becomes unlawful.   

 

                                                           
25 [1994] 1 Sri L.R. 1 at 30] 
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As pointed out earlier, at the very core of the arrest of the virtual petitioner is an incurable 

flaw. That is because the virtual petitioner had been arrested, notwithstanding his not 

having committed an offence. Therefore, the period of police custody is also tainted with 

that fundamental flaw relating to the arrest of the virtual petitioner. Thus, not only is the 

arrest of the virtual petitioner unlawful, the subsequent period of police custody is 

equally unlawful. In the circumstances, I conclude that the holding of the virtual 

petitioner in the custody of the CID has amounted to an infringement of Article 13(1).   

 

Remand custody 

Article 13(2) of the Constitution provides as follows: 

 

Every person held in custody, detained or otherwise deprived of personal liberty shall be 

brought before the judge of the nearest competent court according to procedure established 

by law and shall not be further held in custody, detained or deprived of personal liberty 

except upon and in terms of the order of such judge made in accordance with procedure 

established by law. 

 

In Channa Pieris and Others v. Attorney-General and Others, Justice Amerasinghe has 

observed that the purpose of Article 13(2) is to enable a person arrested without a warrant 

by a non-judicial authority to be able to make representations to a judge who may apply 

his "judicial mind" to the circumstances before him and make a neutral determination on 

what course of action is appropriate in relation to his detention and further custody, 

which would amount to deprivation of personal liberty. Similar views have been 

expressed by Justice Amerasinghe in Farook v Raymond and others26. 

  

It would be observed that, couched within Article 13(2) are two specific and inter-related 

fundamental rights. They are, that every person held in custody, detained or otherwise 

deprived of personal liberty –  

(i) shall be brought before the judge of the nearest competent court according to 

procedure established by law; and 

(ii) shall not be further held in custody, detained or deprived of personal liberty 

except upon and in terms of an order of such judge made in accordance with 

procedure established by law. 

 

Thus, I shall now examine whether the virtual petitioner was brought before the judge of 

the nearest competent court according to procedure established by law. 

                                                           
26 [(1996) 1 Sri.LR 217] 
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Section 115(1) of the Code of Criminal Procedure Act27 provides as follows: 

 

Whenever an investigation under this Chapter cannot be completed within the period of 

twenty-four hours fixed by section 37, and there are grounds for believing that further 

investigation is necessary the officer in charge of the police station or the inquirer shall 

forthwith forward the suspect to the Magistrate having jurisdiction in the case and shall 

at the same time transmit to such Magistrate a report of the case, together with a 

summary of the statements, if any made by each of the witnesses examined in the course 

of such investigation relating to the case.      

 

It is necessary to note that filing a report in terms of section 115(1) of the Code of Criminal 

Procedure Act signifies an important step in the criminal justice response to the 

commission of an offence, namely the initiation of criminal proceedings in respect of the 

commission of such offence by an identified person, who is produced before a Magistrate 

along with the report.  

 

It is seen that, according to section 115(1), the documentation that the law requires to be 

submitted include –  

(i) a report of the case, and  

(ii) a summary of the statements if any, recorded during the course of the investigation 

that has thus far been conducted.  

Both the report of the case and the summary of the statements recorded are to serve a 

purpose which is of critical importance. It is noteworthy that there is nothing in section 

115(1) that prevents both these requirements being incorporated into a single document, 

such as “A5”, which is routinely referred to as a “B Report”.28 That being material based 

upon which the Magistrate having to determine whether or not the suspect being 

                                                           
27 Section 115(1) of the Code of Criminal Procedure Act has been amended by section 4 of Act No. 52 of 1980. 
28 It is a matter of interest that there is nothing in the Code of Criminal Procedure Act which suggests that the 
report under and in terms of section 115(1) may be referred to using the nomenclature ‘B Report’. This terminology 
stems from Police Departmental Order “C1” promulgated under section 56 of the Police Ordinance, thus having the 
force of law. “C1” is titled ‘Crime Investigation, Prosecution of offenders, Reports on accused persons, etc.’ 
provides for four types of forms and reports to be prepared by the police and submitted to the Magistrates Court, 
namely (i) Form A, (ii) Form B, (iii) Report under section 126 and (iv) Complaints in terms of section 148(i)(b) of the 
Criminal Procedure Code, Ordinance No. 15 of 1898 (old Code). Form B is to be used for reporting of cognizable 
offences in accordance with sections 121(2), 126A and 131 of the said Code. Section 126A of the old Criminal 
Procedure Code (introduced by Ordinance No. 31 of 1919) is comparable with section 115(1) of the present Code 
of Criminal Procedure Act, and relates to investigations pertaining to the commission of cognizable offences, which 
cannot be completed within 24 hours of the arrest of the suspect. Thus, this in my view is the root the term ‘B 
Report’ which has survived long-term usage and has got entrenched into the vocabulary of Magistrates, State 
Counsel and criminal defence Attorneys.     
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produced by the officer-in-charge of the police station should be placed in remand 

custody and/or enlarged on bail. Section 115(2) of the Code of Criminal Procedure Act 

provides that “The Magistrate before whom a suspect is forwarded under this section, if he is 

satisfied that it is expedient to detain the suspect in custody pending further investigation, 

may after recording his reasons, by warrant addressed to the superintendent of any prison 

authorise the detention of the suspect …”.  

 

To enable the Magistrate to determine whether criminal proceedings against the suspect 

should be initiated and whether it would be expedient to detain the suspect in remand 

custody, the Report submitted under section 115(1) should contain one or more specific 

allegations that the suspect being produced has committed one or more offences, and the 

report along with the summary of statements must contain material based upon which 

the Magistrate can determine whether it is expedient to detain the suspect. If the officer 

in charge of the police station on whom the statutory duty is cast to submit the report 

along with the summary of statements is to move the Magistrate to consider placing the 

suspect in remand custody, he must place before the Magistrate sufficient material to 

substantiate the allegation contained in the report that the suspect has committed one or 

more offences.   

 

Therefore, at the stage of the suspect being produced and upon a consideration of the 

material contained in the report and the summary of statements recorded submitted 

under section 115(1), the Magistrate must judicially consider the material contained in 

the report and the summary, and determine whether it is expedient to place the suspect 

in remand custody. If I am to borrow terminology used by Justice Ratwatte in Dayananda 

v. Weerasinghe and Others,29 the Magistrate should not be a mere ‘rubber stamp’ of the 

request of the police. He must judicially consider the request of the police in the light of 

the material placed before him in both the report and the summary of statements 

recorded. As opposed to the exercise of judicial discretion, a mere perfunctory 

endorsement of the Application of the police to place the suspect in remand custody, 

would make the ensuing order of the Magistrate placing the suspect in remand, devoid 

of requirements of the law, injudicious and a mockery of the justice system. This is of 

considerable significance, and a decision to place the suspect in remand custody amounts 

to deprivation of his liberty, as in terms of Article 13(2) of the Constitution, a suspect shall 

not be further held in custody, detained or deprived of personal liberty except upon and 

in terms of the order of such judge made in accordance with procedure established by 

law.  

                                                           
29 [(1983) 2 Sri L.R.84] 
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In the instant case, placing sufficient material before the learned Magistrate to 

substantiate the allegations against the virtual petitioner that he had committed three 

offences, namely offences under (i) section 120 of the Penal Code, (ii) section 3(1) of the 

ICCPR Act, and (iii) section 6(1) of the Computer Crime Act, is of even greater 

importance. That is because section 3(4) of the ICCPR Act provides that offences under 

sections 3(1) and 3(2) of the Act shall be cognizable and non-bailable, and that no person 

suspected or accused of such an offence shall be enlarged on bail, except by the High 

Court in exceptional circumstances. Thus, when it is alleged that the suspect has 

committed an offence under either section 3(1) or 3(2) of the ICCPR Act, it effectively 

takes away the judicial discretion otherwise conferred on the Magistrate in terms of 

section 115(2) to consider whether or not to place the suspect in remand custody and or 

whether or not to enlarge him on bail under and in terms of the Bail Act, No. 70 of 2007. 

Therefore, this is an additional reason as to why the officer in charge of the police station 

should place sufficient material in the ‘B Report’ to substantiate the allegation that the 

suspect has committed a particular offence.  

 

A consideration of the afore-stated B Report (“A5”) contains the following two 

deficiencies which are of significance before the eyes of the law: 

(a) The Report does not contain a summary of statements recorded in the course of 

the investigation up to the time at which the Report was prepared. (Such summary 

should include the statement of the suspect.) 

(b) The Report does not indicate the manner in which investigational findings 

(including the information contained in the statements recorded up to the point at 

which the Report was prepared) lend support to the allegations (those being 

offences alleged to have been committed by the suspect) being substantiated by 

investigational findings.   

 

I have also noted that the afore-stated B Report contains the following caption:   

“Producing to court a suspect and reporting facts pertaining to spreading of information 

which has the tendency of breaching harmony between ethnic communities by calling for 

the waging of a jihadist war”.  

 

It would thus be seen that, using the term ‘jihadist war’ as opposed to ‘an ideological jihad 

using the pen and the keyboard’, the 1st respondent has made a conscious attempt to mislead 

the learned Magistrate by portraying that the virtual petitioner had called for the waging 

of an armed struggle. He has supplemented his attempt at misleading the learned 

Magistrate by not incorporating into the body of the ‘Report on the case’ a reference to 
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the fact that what the virtual petitioner had called for was an ‘ideological jihad using the pen 

and the keyboard’. In his Report, he has further misled the learned Magistrate by stating 

that the virtual petitioner had been spreading news with the view to causing in the minds 

of Muslims, revolutionary ideas and encouraging them to engage in such activities. The 

1st respondent has also given the impression to the learned Magistrate that the virtual 

petitioner had attempted to hide his true identity, whereas, it is apparent that the 

Facebook profile of the virtual petitioner contains his correct name and it is undisputed 

that his profile photograph correctly depicts him.  

 

Notwithstanding the learned Magistrate not being possessed with jurisdiction to grant 

bail to the virtual petitioner (in view of the allegation that he has committed an offence 

under section 3(1) of the ICCPR Act), an Application has been made to the learned 

Magistrate on his behalf, on the footing that there exists no basis in facts or in law to level 

an allegation that the virtual petitioner has committed such offence. By an order dated 

28th May 2020, the learned Chief Magistrate has refused that Application. I have noted 

with a degree of relief that, pursuant to an Application seeking bail on behalf of the 

virtual petitioner from the High Court, following a consideration of submissions made 

by President’s Counsel representing the virtual petitioner and Senior State Counsel 

representing the Honourable Attorney General, the learned Judge of the High Court 

making a well-considered order has, on 17th September 2020, granted bail to the virtual 

petitioner on the footing that there was no basis to allege that the virtual petitioner had 

committed an offence under section 3(1) of the ICPPR Act. It is unfortunate that by the 

time the order for bail was made, the virtual petitioner had spent five months and one 

week in remand custody.    

 

An examination of the original case record of Magistrates Court Colombo case No. B 

31673/01/20 revealed that the Honourable Attorney-General has by his letter dated 8th 

September 2023 informed the Director of the Criminal Investigation Department learned 

(with a copy to the learned Magistrate) that he does not intend to take any further action 

in terms of the law against the virtual petitioner. Consequently, by order dated 25th 

September 2023, the learned Magistrate has discharged the virtual petitioner, thus 

bringing an end to his ordeal of three years and five and a half months.      

 

In view of the foregoing, I hold that the 1st respondent has at the time he produced the 

virtual petitioner before the learned Chief Magistrate failed to tender to such Magistrate 

a Report prepared in terms of 115(1) of the Code of Criminal Procedure Act. He has 

thereby infringed the fundamental right of the virtual petitioner guaranteed by Article 
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13(2) of the Constitution, by his failure to produce the virtual petitioner before the learned 

Chief Magistrate according to procedure established by law.   

     

Examination of compliance with the  fundamental right guaranteed by Article 13(2) (that 

the suspect shall not be further held in custody, detained or deprived of personal liberty except 

upon and in terms of the order of such judge made in accordance with procedure established by 

law) would necessitate this Court to consider the lawfulness of the order made by the 

learned Chief Magistrate on 10th April 2020 placing the virtual petitioner in remand 

custody and the several subsequent orders made extending remand custody and the 

order made on 28th May 2020 refusing to grant bail. As such orders are judicial orders, 

the jurisdiction vested in this Court by Article 17 read with Article 126 of the Constitution 

would preclude this Court from examining whether the making of such judicial orders 

have amounted to an infringement of the fundamental right guaranteed by Article 13(2) 

of the Constitution. Thus, I shall not deal with that aspect of this case.  

 

Observations by Court 

Police officers must bear in mind the fact that arrest, initiation of criminal proceedings 

and causing a suspect to be placed in remand custody are by themselves criminal justice 

measures which have a penal character and a direct bearing on the liberty of persons. The 

adoption and enforcement of such measures in a manner that infringes the fundamental 

rights of persons can have a chilling effect on other persons too, who wish to enjoy the 

exercise of their inalienable fundamental rights. Therefore, such criminal justice measures 

must be carried out with due diligence, independently, objectively, with great caution 

and strictly in the manner provided by law.  

 

Some degree of laxity can be shown by this Court, if a decision on whether or not to arrest 

a suspect alleged to have committed a cognizable offence had to be taken in the field at 

the spur of the moment, where the arresting officer was required in the circumstances of 

the situation to take a decision spontaneously and without any access to guidance or 

direction from a senior officer or legal advice. The instant case is not like that. The 1st 

respondent had sufficient time to consider, if necessary, to consult senior officers and to 

obtain legal advice from the Honourable Attorney General, and thereafter decide on 

whether or not to arrest the virtual petitioner.  

 

Instead of acting as a dutiful law enforcement officer, the 1st respondent has used section 

120 of the Penal Code, section 3(1) of the ICCPR Act and section 6(1) of the Computer 

Crime Act as weapons, and has taken action which amounts to punishment, by arresting 
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the virtual petitioner, holding him in police custody, and thereafter having placed him in 

remand custody for 5 months and 1 week.    

 

This Court must take judicial note of the fact that the Criminal Investigation Department 

is an established, well-organized, structured and a specialized Department of the Sri 

Lanka Police, with direct access to the Department of the Attorney General. Therefore, 

the 1st respondent had access to multiple tiers of senior officers of the CID and to legal 

advisors of the state who are officers of the Department of the Attorney General.  

 

The 1st respondent does not claim in his affidavit filed in this matter, that he acted on the 

instructions of his superior officers. Nor does he state that he obtained and acted on legal 

advice. Therefore, the 1st respondent must take primary responsibility for the 

infringement of the virtual petitioner’s fundamental rights. The responsibility for the 

infringement of the fundamental rights of the virtual petitioner does not end with the 1st 

respondent, though it begins with his conduct of arresting the virtual petitioner.  

 

Most unfortunately, it has now become common place for this Court to receive 

Applications alleging the arrest of persons without sufficient cause and in a manner that 

infringes their fundamental rights. Such arrests are often followed by periods of remand 

which are also contrary to law. A careful consideration of most such unlawful arrests 

reveal instances where police officers have not been permitted to exercise discretionary 

authority conferred on them, and been persuaded by persons in authority to act in a 

particular manner.  

 

The evidence placed before this Court suggests such a situation pointing towards the 

direction of certain persons in authority, though due to the paucity of evidence placed by 

the petitioner and the position taken-up by the 1st respondent, it is not possible to arrive 

at an exact finding to that effect.  

 

It is necessary for me to observe that it is the responsibility of those who yield political 

and administrative authority over police officers or is placed in a hierarchically superior 

position, to unconditionally refrain from giving case or person-specific instructions to 

police officers, unless they have been specifically authorized by law to give such 

instructions. Law enforcement officers such as police officers must have the freedom to 

conduct their duties independently, impartially and neutrally, and take steps and act in 

terms of the law, exercising their own inherent discretionary authority in a lawful 

manner.               
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Declarations and Orders of Court 

 

(i) It is declared that the 1st respondent has infringed the fundamental rights of the virtual 

petitioner guaranteed by Articles 12(1), 13(1), 13(2) and 14(1)(a) of the Constitution.  

 

(ii) The 1st respondent has when infringing the afore-stated fundamental rights of the 

virtual petitioner, acted under the colour of his office, as a police officer and as an officer 

of the Criminal Investigation Department. Thus, the 2nd respondent – Director of the 

Criminal Investigation Department and the state must take responsibility for the afore-

stated infringement of the fundamental rights of the virtual petitioner by the 1st 

respondent.  

 

The responsibility of the state arises out of the fact that the state shall be responsible for 

the actions of all the actions of its servants committed using the colour of their office, 

unless it is established that the state had taken all necessary measures to prevent the 

infringement in issue.  

 

(iii) The 1st respondent shall within one month of this judgment pay a sum of Rs. 30,000/= 

to the virtual petitioner, using his personal funds.  

 

(iv) The 2nd respondent shall pay a sum of Rs. 30,000/= to the virtual petitioner, using his 

personal funds. 

 

(v) The state shall pay such sum of Rs. 1 million to the virtual petitioner.  

 

(vii) The 6th Respondent shall within one month from the delivery of this judgement issue 

to the Inspector General of Police a summation of the principles contained in this 

judgment, which the latter shall issue to all police officers in the form of instructions, 

requiring such police officers to strictly comply with.    
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In view of the foregoing, this Application is allowed.  

 

The state shall pay to the petitioner the cost incurred by him to prosecute this Application.        

 

 

 

 

 

    Judge of the Supreme Court 

 

B.P. Aluwihare, P.C., J. 

 

I agree.  

 

 

    Judge of the Supreme Court 

 

Janak De Silva, J. 

 

I agree.  

 

 

    Judge of the Supreme Court    

             


