SC.SD.NO.65/23

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC
OF SRI LANKA

In the matter of the exercise of the
Constitutional  jurisdictional of the
Supreme Court under and in terms of
Article 120 of the Constitution read with
Article 121 of the Constitution to
determine whether the Clause 6 of the
Bill  titled “Value Added  Tax
(Amendment)’ or any part thereof is

inconsistent with the Constitution.

P Court Special Det tion

Application No. 65/2023

Digital Mobility Solutions Lanka
(Private) Limited

No. 309, High Level Road,
Colombo 00600.

PETITIONER

Vs.

The Honourable Attorney General,
Attorney General’s Department,
Colombo 01200

RESPONDENT

BEFORE : P. PADMAN SURASENA, J.
A. L. SHIRAN GOONERATNE, J.

ARJUNA OBEYESEKERE, J.

SC.SD.NO.65/23

COUNSEL 5 Dr. K. Kanag-Iswaran, PC with Lakshmanan
Jeyakumar & Aslesha Weerasekera
instructed by Moahan Balendra for the Petitioner.

Nirmalan Wigneswaran, DSG with Madhushka

Kannangara, SC for the Hon. Attorney General.

ARGUED & = 27.09.2023
DECIDED ON

P. PADMAN SURASENA, J.

As has been agreed upon on the last date, the Commissioner General of Inland
Revenue (Acting) has filed the Affidavit dated 26.09.2023.

Mr. Lakshmanan Jeyakumar appearing for the Petitioner confirms to Court

that he is in receipt of a copy of the said Affidavit.

Having perused the said Affidavit, Court observes that the Commissioner
General of Inland Revenue (Acting) has confirmed that Uber Lanka (Private)
Limited is a registered VAT payer; Uber Lanka (Private) Limited pays VAT on
Uber Eats and Uber rides on self-assessment basis.

As indicated to Court on the last date i.e., 25.09.2023, in view of the above
affidavit, the learned Counsel for the Petitioner informs Court that the

Petitioner does not wish to proceed any further with this Petition.

Therefore, the learned Counsel for the Petitioner moves to withdraw this

Petition.

Learned Deputy Solicitor General has no objection for the application to
withdraw the Petition.

Application to withdraw the Petition is allowed.
Petition is dismissed.

In view of the above, Court will not proceed to make any determination on this
Petition.
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Registrar is directed to inform this position to the Hon. Speaker and the

A Secretary General of Parliament annexing a copy of the proceedings of this
case.

JUDGE OF THE SUPREME COURT

A. L. SHIRAN GOONERATNE, J.

I agree.

JUDGE OF THE SUPREME COURT

ARJUNA OBEYESEKERE, J.

I agree.

JUDGE OF THE SUPREME COURT
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“Online Safety Bill”
BEFORE:  Priyantha Jayawardena PC - Judge of the Supreme Court
A.L. Shiran Gooneratne - Judge of the Supreme Court
Achala Wengappuli - Judge of the Supreme Court
S.C. (S.D.) No. 66/2023
Petitioner Rathnayake Mudiyanselage Tharindu Amila Uduwargedara
Counsel Dr. J; pathi Wickr PC with Champani Pad; |
Jayantha Dehiattage and Anusha Perusinghe
S.C. (S.D.) No. 67/2023
Petitioners Sri Lanka Working Journalists’ Association
Renda Kankanamge Don Duminda Sampath
Lasantha Ruhunage
Thambirasa Nadarasa
Counsel Dr. J: pathi Wick PC with Ct i Pad k
Jayantha Dehiattage and Anusha Perusinghe
S.C. (S.D.) No. 68/2023
Petitioners Ranjith Madduma Bandara
Professor G.L. Pieris
Rehan Jayawickrema
Counsel Farman Cassim PC with Hijaz Hisbullah and Shifan Maharoof

S.C. (S.D.) No. 69/2023
Petitioner

Counsel

S.C. (S.D.) No. 71/2023

Petitioner

Counsel

S.C. (8.D.) No. 72/2023

Petitioner

Counsel

S.C. (S.D.) No. 73/2023

Petitioners

Counsel

S.C. (S.D.) No. 74/2023

Petitioner

Counsel

Ernaga Gunasckare

J.M. Wijebandara with Krishanthi Wijebandara, Kavindaya Kuruwita

Arachchi and Dushmanthi Porogama

Media Law Forum (Guarantee) Limited

Lakshan Dias with Maneesha Kumarasinghe and Hirushi Jayawardene

Duminda Nagamuwa

Nuwan Bopege and Dinusha Thiranagama

Chaminda Dias
Christopher Stephen
Thasneema Dahlan
Manik Rodrigo
Leisha R. Lawrence
Angeline Ondaatjie
Catherine Mack

Nayanna Smarasinghe,

Hijaz Hisbullah with Shifan Maharoof

Ambika Satkunanathan

At

Pulasthi H with Harini J. Fadhila Fairoza, and

Githmi Wijenarayana

S.C. (S.D.) No. 75/2023

Petitioners

Counsel

S.C. (S.D.) No. 76/2023

Petitioner

Counsel

S.C. (S.D.) No. 77/2023

Petitioner

Counsel

S.C. (S.D.) No. 79/2023

Petitioner

Counsel

S.C. (S.D.) No. 80/2023

Petitioner

Counsel

S.C. (S.D.) No. 81/2023

Petitioner

Counsel

S.C. (S.D.) No. 83/2023

Petitioner

Counsel

S.C. (S.D.) No. 84/2023

Petitioners

Counsel

S.C. (S.D.) No. 85/2023

Petitioner

Counsel

$.C. (S.D.) No. 87/2023

Petitioner

Counsel

$.C. (S.D.) No. 88/2023

Petitioner

Counsel

Kaushalya Nawaratne

Isuru Balapatabendi

Uditha Egalahewa PC with N.K. Ashokbharan, Miyuru Egalahewa and

Shenal Fernando

Tashya Kiloshini De Silva

Niran Anketell with Hafeel Farisz

Warnakulasuriya Charith Jayantha Peiris

Nuwan Pieris

Dr. Kaushalya Ariyarathne

Chathura Galhena with Dharani Weerasinghe and Nayanajith De Silva

Ranga Kalansooriya

Jagath Wickremanayake PC with Niranjala Gunatilaka

Wadiya Pathirage Wijayananda Jayaweera

PC with S; dhi G lath

Jagath Wickr yak

Benadict Joseph Starling Fernando

Rushdhie Habeeb with Supun Dissanayake

Mohamed Rauf Mohamed Najah

Mohamed Zahir Ahamed Rudane

Rushdhie Habeeb with Supun Dissanayake

Dr. Harini Amarasuriya

Upul Kamarapperuma with Kaneel Madd Kavindi Weerasckera,

Radha Kuruvitabandara, Duvini Godagama, Tereesha Wedaarachchi and

Leshaini Ranaweera

Mohamed Mujibur Rahuman

Sandamal Rajapakse with Kassala Kamer

Galbokka Hewage Ajith Kumara

Thanuka Madhawa Nandasiri



S.C. (S.D.) No. 89/2023

Petitioner

Counsel

S.C. (S8.D.) No. 90/2023

Petitioner

Counsel

S.C. (S.D.) No. 91/2023

Petitioners

Counsel

S.C. (S.D.) No. 92/2023

Petitioners

Counsel

S.C. (S.D.) No. 93/2023

Petitioners

Counsel

S.C. (S.D.) No. 94/2023

Petitioner

Counsel

$.C. (S.D.) No. 95/2023

Petitioner

Counsel

S.C. (S.D.) No. 96/2023

Petitioner

Counsel

S.C. (S.D.) No. 97/2023

Petitioner

Counsel

S.C. (S.D.) No. 98/2023

Petitioner

Counsel

Centre for Policy Alternatives (Guarantee) Limited

Dr. Paikiasothy Saravanamuttu

Suren Fernando with Luwie Ganeshathasan and Khyati Wickramanayake

MTV Channel (Private) Limited

Sanjeewa Jayawardena PC with Lakmini Warusavithana and Punyajith

Dunusinghe

Shantha Priyadarshana Wijesooriya
Attiygala Widanalage Awantha Rohana Karunarathne

Sanjaya Wilson Jayasekera with Ershan Ariyaratnam and Kaushalya

Senanayaka Arachchi

Chirantha Anthoney Ranmal Amarasinghe

Rajeev Yasiru Kuruwitage Mathew

Thishya Weragoda with Subk i Vimalanathan, Yasanga Senad

Stefania Perera, Chamodi Wijeweera, Thamali Rajapakse, Shanika

Sanjana

Young Lawyers Association
Jayantha Dehiaththage

Migara Doss

Shantha Jayawardena with Niroshika Wegiriya, Niranjan Arulpragasam,

Sajana de Zoysa and Wihangi Tissera

Amara Divakara Liyanarachchi

Chatura Galhena with Sachini Haandapangoda

D.M. Rathidu Suramya Senarathna

Manoja Gunawardana

Darshatha Damith Gamage

M.A. Sumanthiran PC with Ermiza Tegal, Divya Mascaranghe and
Namashya Ratnayake

Ruwan Laknath Jayakody Arachchige Jayakody J.B. Gurusighe

Swasthika Arulingam

Palihawadana Mudiyanselage Dahanakgedara Shelani Nimanthika

Palihawadana

Vijith Singh with Kalpanee Dissanayke

S.C. (S.D.) No. 99/2023

Petitioner

Counsel

A.AM. Rifthi Ali

Azad Musthapa

S.C. (S.D.) No. 10072023

Petitioner

Counsel

Udaya Kalupathiran

Lakshan Dias with Maneesha Kumarasinghe and Hirushi Jayawardene

$.C. (S.D.) No. 1012023

Petitioner

Counsel

G.W.A.J. Chanaka Madhura de Silva

Sunil Abeyratne with Dr. Theshire Gunatilake and Mihiri Kudakoluwa

S.C. (S.D.) No. 103/2023

Petitioner

Nagananda Kodituwakku

Appeared in person

S.C. (S.D.) No. 104/2023

Petitioners

Counsel

Geoffrey Alagaratnam PC
Saliya Pieris PC

Viran Corea with Ashiq Hassim, Thilini Vidanagamage and Razi

Muhammadha

S.C. (S.D.) No. 105/2023

Petitioner

Counsel

$.C. (S.D.) No. 106/2023

Petitioner

Counsel

S.C. (S.D.) No. 107/2023

Petitioner

Counsel

S.C. (S.D.) No. 109/2023

Petitioner

Counsel

S.C. (S.D.) No. 111/2023

Petitioner

Counsel

S.C. (S.D.) No. 112/2023

Petitioners

Counsel

Star Publications (Pvt) Ltd

Korrallage Kavinda Ishan Ilangakoon Bandara

Lakdev Unamboowe

His Eminence Cardinal Malcolm Ranjith

Shammil Perera PC with Primal Ratwatte and Duthika Perera

Yohan Lalinda Ariyawansa

Chamath Fernando with Mahesh Parakrama

Aruna Ruvan Weerasinghe

Niran Anketell with Hafeel Farisz

Mike Steve Greg Gabriel

Lakshan Dias with Maneesha Kumarasinghe and Hirushi Jayawardene

Rally for Animal Rights & Environment - Rare
Panchali Madurangi Panapitiya

Weerakkody Appuhamilage Manoja Jayaswini Weerakkody

he, Chamith S ke, Yohan

Harsha Fernando with Revan W

Tennckoon, Ruveen Weerasinghe and Thenura Samarasuriya



S.C. (S.D.) No. 115/2023

Petitioner Visakesa Chandrasekaram

Manoja Gunawardena

Counsel

S.C. (S.D.) No. 116/2023

Petitioners Don Amila Suyama Edodamahawatta
Don Nihal Weerasinghe
Counsel Shantha Jayawardena with Niroshika Wegiriya, Niranjan Arulpragasam,

Sajana de Zoysa and Wihangi Tissera

S.C. (S.D.) No. 117/2023

Petitioners Anthony Lasantha Manoj Kumara Nanayakkara
Rev. Kuranage Pattrick Sujeewa Perera
Rev. Bibiladeniya Mahanama Thero
Counsel Darshana Kuruppu with Sudarsha Silva and Dineru Bandara

S.C. (S.D.) No. 118/2023

Petitioners Bishrul Hana Ibrahim

Ananda Dharmapriya Kohomban Wickrama Jayasekara

Counsel Hejaaz Hizbullah with Shifan Maharoof

S.C. (S.D.) No. 120/2023

Petitioners Tharindu Iranga Jayawardhana
Kurukulasuriya Marius Rukshan Fernando
Heeral Suren Sh hka E

AN. Shalika Wimalasena

| Perera

Mohammad Faris Mohammad Fazeer
M.G.T.N. Anuruddha Bandara

V.P. Tharushi Dishara Fernando

Balakirushnan Nirosh Kumar

Nirosh Maithree Noragal
Counsel Thishya Weragoda with Thamali Rajapakse, Stefania Perera, Yasanga
Senadeera, Dilan Nalaka and Subhangi Vimalanathan

Respondent Hon. Attorney General

Counsel Viraj Dayaratne PC ASG with Susantha Balapatabendi PC, ASG,
Nirmalan Wigneswaran DSG, Ishara Madurasinghe SC, Jehan
Gunasekera SC, Medhaka Fernando SC and Madusha

Thanippuliarachchi SC

Court assembled for hearing at 2:00 p.m. on the 18® of October, 2023 and at 9:30 a.m. on the 19"
of October, 2023.

A Bill titled “Online Safety Bill” was published in the Government Gazette on the 15 of
September, 2023 and placed on the Order Paper of Parliament on the 3™ of October, 2023.

The aforementioned petitioners have, by forwarding their petitions to this court between the 3
and the 17" of October, 2023 invoked the jurisdiction of this court in terms of Article 121(1) of
the Constitution to determine whether the Bill or any of the Clauses therein are inconsistent with

the provisions of the Constitution.

The Attorney General was noticed in terms of the Article 134(1) of the Constitution. The learned
Additional Solicitor General who appeared for the Attorney General assisted the court in

considering the constitutionality of the Bill and the Clauses therein.

The long title of the Bill states —

“An Act to establish the online safety : to make pr to prohibit

online ication of certain of fact in Sri Lanka; to prevent the use

7 bin s

ic online for pr d purposes; to
p p

of online and i

make provisions to identify and declare online locations used for prohibited

purposes in Sri Lanka; to supress the financing and other support of

c ication of false of fact and for matters connected therewith or

incidental thereto.”
The Bill consists of the following Chapters:
Part I Establishment of the Online Safety Commission

Part I - Powers and Functions of the Commission

Part Il — Prohibition of online ¢ ication of certain of fact

Part IV — Measures against communication of certain statements of fact in Sri Lanka

Part V — Declared online locations

Part VI— Counteracting inauthentic online accounts and coordinated inauthentic behaviour
Part VII — Appointment of experts to assist investigations and their powers

Part VIII - Finance

Part IX — General

Objectives of the Commission are set out in Clause 3 of the Bill which states that the Bill seeks to
introduce a legal regime to regulate activities carried out online within and outside Sri Lanka to
protect children and adults from being abused through the internet. Further, the Bill will create new
offences and procedures to prevent such acts and to provide redress to the victims. Moreover, it

will deal with threats posed by unregulated, unaccountable and untraceable acts.

At the commencement of the hearing, the learned Additional Solicitor General who appeared for
the Attorney General, submitted to court a draft of the proposed amendments to the Bill which he
said already approved and agreed to by the Ministry of Law and Order. He further submitted that
the said amendments would be made to the Bill at the Committee Stage in the Parliament. Further,
copies of the said amendments were handed over to the learned counsel for the petitioners in court.

“Page 1, Clause 2 - delete line 9 and substitute the following:-

»

“(b) a loss, damage or harm is caused within or outside™.

Page 1, Clause 3 (1) delete lines 15 to 18 and substitute the following: -

3. The objectives of this Act shall be-

(a) to protect persons against damage or harm
caused by communication of prohibited
statements;™;

(2) delete line 10 and substitute the following: -

Page 2 - “communicate prohibited statements in Sri Lanka.”.

delete lines 22 to 26 (both inclusive) and substitute the

Page 2, Clause 5 - following; -

“Appointment 5. (1) The Commission shall
of the consist of five members appointed by

members of  the President, subject to the approval
the of the Constitutional Council, from

Commission among  the  persons  having

qualifications and experience in one
or more of the fields of information
technology, law, governance, social
services, journalism, science and

technology or management.

(2) Subject to the provisions of
section 6, the President shall
recommend the names of five
persons to be appointed as

members of the Commission



under subsection (1), to the
Constitutional ~ Council  for
approval.

3)

(4) The President shall, within a
period of fourteen days of receiving
the approval of the Constitutional
Council, appoint the  persons
approved by the Constitutional
Council under subsection (2) as

members of the Commission.

(5) Where the Constitutional
Council refuses to approve the name
of a person referred to in subsection
(2), the President shall make a fresh
nomination, and the provisions of
subsections (1), (2), and (3) shall

apply to such nomination accordingly.

(6) In the event of the President
failing to make the necessary
appointments within the period of
fourteen days as specified in
subsection (3), the persons approved
by the Constitutional Council shall be
deemed to have been appointed as the
members of the Commission, with
effect from the date of the expiry of

such period.”.

Page 4, Clause 7 - delete lines 1 and 2 and substitute the following:-

“(2) A member of the Commission may be removed
from his office by the President, subject to the approval of
the Constitutional Council following a hearing of the

relevant member where such person-

(a)is unable to exercise, perform and discharge
the powers, duties and functions of such office
because of an infirmity of body or mind that
has lasted for more than a period of three

months;

(b) has failed to exercise, perform and discharge
the powers, duties and functions of such
office for a consecutive period of more than
three months without the approval of the

Commission; or

(c) is disqualified in terms of the provisions of

section 6.

(3) Upon the receipt of the approval of the
Constitutional Council, the President shall, in writing,
remove such member of the Commission, and shall state

in the letter of removal-

(a)the date on which the removal shall take effect
which shall not be a date carlier than the date

on which the letter of removal is received; and

(b) the reasons for the removal.

(4) Any member of the Commission may be
suspended from the office by the President prior to the
commencement of the hearing or during the course of the

hearing under subsection (2)”.

Page 5, Clause 9 - delete line 27 and substitute the following: -

“Commission present and voting at the meeting at which
the decision is taken. The decision so supported by the

votes of a”.

Page 7. Clause 11 - (1) delete lines 13 and 14 and substitute the following:-

*“(b) to issue notices to persons who communicate

prohibited statements,”;

- (2) delete lines 16 to 18 (both inclusive);

Page 8 - (3) delete lines 11 and 12 and substitute the following: -

“(i) to carry out such investigations as may be y
to exercise and perform the powers and functions of

the Commission;™;

Page 9 - (4) delete line 9 and substitute the following:-

“Commission;

(g) to appoint, employ and dismiss members of the
staff of the Commission and to exercise

disciplinary control over such staff; and”.

Page 9, PARTIIL - delete lines 15 and 16 and substitute the following: -

Heading
“PROHIBITION OF ONLINE COMMUNICATION
OF FALSE STATEMENTS”.

Page 9, Clause 12 - (1) delete line 23 and substitute the following: -
2

“t0 a fine not exceeding five hundred thousand rupees

and in the event of a second or subsequent™;

Marginal note (2) delete the words “false statements of fact™ and substitute

the words “false statements™.

Page 10, Clause 13 - delete lines 2 and 3 and substitute the following: -

“Constitution or any other law making provisions in
respect of the offence of contempt of court, commits an
offence and the provisions of that Article or such law

and sections 18 and 55 of the Judicature Act, No.2 of”.

Page 10, Clause 14 - (1) delete line 13 and substitute the following: -
exceeding five years, or with fine not exceeding five hundred

thousand rupees or with both such”;



Page 10, Clause 15

Page 11, Clause 16 -

Page 11. Clause 17 -

Page 11, Clause 18 -

Marginal note

Page 12 -

Page 12, Clause 19 -

Marginal note -

cc icating a false

(2) delete line 17 and substitute the following: -

“exceeding three years, or with fine not exceeding three

hundred thousand rupees, or with both™.

delete line 25 and substitute the following:-

“three years, or to a fine not exceeding three hundred

thousand rupees, or to both such imprisonment and™.

delete lines 1 to 10 (both inclusive).

delete lines 13 to 17 (both inclusive) and substitute the

following: -

“religious feelings of any class of persons, insults or attempts to

insult the religion or the religious beliefs of that class by

commits

an offence and shall on conviction be liable to
imprisonment of either description for a term not
exceeding three years, or to a fine not exceeding three

hundred thousand rupees,”.

delete the marginal note and substitute the following:-

“online cheating”;

delete lines 3 and 5 and substitute the following: -

“commits the offence of “online cheating” and shall on
conviction be liable to imprisonment for a term which
may extend to seven years or to a fine not exceeding
seven hundred thousand rupees, or to both such

imprisonment and fine and in the”.

(1) delete lines 10 to 13 (both inclusive) and substitute the

following: -

“means of an online account, cheats by-

(a) pretending to be some other person;

(b) knowingly substituting one person for another; or

(c) representing that such person or any other

person is a”;

(2) delete lines 15 to 17 and substitute the following: -

“commits the offence of “online cheating by
personation” and shall on conviction be liable to
imprisonment of either description for a term which
may extend to three years or to a fine not exceeding three

hundred thousand rupees, or to both™;

delete the marginal note and substitute the following:-

“Online cheating by personation”.

Page 12, Clause 20

Page 13

Page 13, Clause 21

Page 13, Clause 22

Marginal note

Page 14, Clause 23

Page 15,

Page 15,

Page 16,

Clause 25

PART 1V,

Heading

(1) delete lines 21 to 29 (both inclusive);

(2) delete lines 1 to 3 (both inclusive).

delete line 12 and substitute the following: -

“seven years, or to a fine not exceeding seven hundred

thousand rupees, or to both such imprisonment and™.

(1) delete line 17 and substitute the following: -

“wilfully makes or communicates a statement, with™;

(2) delete the words “statements of fact™ and substitute the

words “statements”.

(1) delete lines 21 to 27 (both inclusive) and substitute the

following: -

“Child abuse 23. (1) Any person, whether in

or &c outside Sri Lanka, who, by way of

an online account or through an online

location commits or aids and abets
a child,

constitutes an offence within the

an act upon which
meaning of section 286A, 288,
288A, 288B, 308A, 360A,

360B, 360C, 363, 364A, 365, 365A o

365B of the Penal Code commits
an offence and shall on conviction
be liable to the punishment for each
such offence as specified in the

Schedule hereto:

Provided however, in the case of
aiding and abetting to commit an
offence under section 363 of the
Penal Code in respect of a child,
every reference to a “woman” in
subsection (2) of section 364 of the
Penal code shall be read and
construed as a reference to a
“child” for the purpose of this

section.

Any person, whether in or outside Sri Lanka, who, by way of
an online account or through an online location, publishes any
photograph, audio or video of abusive or pornographic nature
relating to a child, commits an offence and shall on conviction
be liable to imprisonment for a term not less than two years

and not exceeding twenty years or to a fine not exceeding one

million rupees, or to both such imprisonment and fine™;

(2) delete lines 1 to 8 (both inclusive).

delete lines 24 to 31 (both inclusive).

delete lines 2 and 3 and substitute the following: -
“MEASURES AGAINST ONLINE
COMMUNICATION

OF PROHIBITED STATEMENTS IN SRI LANKA™.



Page 38, Clause 36

Page 38, Clause 37

Page 41, Clause 42

“(15) Where the owner or operator of a declared online™;

(5) delete lines 11 to 14 (both inclusive).

() delete line 16 and substitute the following:-

“cancel a declaration made under subsection (1) for

such period™.

(1) delete line 1 and substitute the following:-

“(11) Where the internet intermediary against whom”;

(2) delete lines 11 to 14 (both inclusive).

delete line 18 and substitute the following: - “37. (1) The

Minister”.

(1) delete lines 23 to 25 and substitute the following:-

“42. (1) Save as expressly provided in this Act, the

provisions of the Code of Criminal Procedure Act, No.

15 of 1979, shall i dis apply to investig

institution of proceedings, the trial of’;

(2) insert the following immediately after line 27:-

“(2) Where the C ission, on ideration of material

collected in the course of investigations conducted under
this Act, is satisfied that any person has committed an

offence under the provisions of this Act, it may take steps to

insti criminal pr dings in terms of section 136 of the

Code of Criminal Procedure Act, No. 15 of 1979.”.
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