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REPORT OF THE SUB-COMMITTEE ON CENTRE-PERIPHERY RELATIONS
Preface

Consequent to the appointment of the sub-Committee consisting of 11 members,
including the Chairman, the sub-Committee met seven Times on 27" May 2016, 9"
June 2016, 23" June 2016, 8" July 2016, 21° July 2016, 11" August 2016 and 24"
August 2016.

The sub-Committee at its first meeting decided to appoint Mr. N. Selvakkumaran,
Mr. S. Thavarajah, Mr. Palitha Abeyarathna and Mr. S. Vijesandiran as experts to
assist the Committee, subject to approval by the Steering Committee. The sub-
committee also decided to invite Governors, Chief Ministers, Leaders of Opposition
of the Provincial Councils and other selected invitees to make their submissions.
Subsequently the Steering Committee assigned Mr. N. Selvakkumaran, Prof.
Navaratne Bandara, Ms. Chamindry Saparamadu, Mr. Asoka Gunawardane, Mr.
Winston Pathiraj, Mr. Lal Wijenayake and Mr. Suren Fernando also as experts, to
assist the sub-Committee.

At the second meeting held on 23 June 2016, Hon. (Dr.) Jayampathy
Wickramaratne, MP inter-alia explained the scope of the sub-Committee. He
explained that the Steering Committee of the Constitutional Assembly
recommended that a subcommittee on Centre-Periphery Relations to deal with the
relationship between National Government as well as the Provincial Councils and
Local Government Authorities.

The sub-Committee initially decided the following subject areas for its
consideration:

1. Local Authorities: Powers and Functions and Grama Rajya Concepts.

2. Provincial Executive / Executive Committee System.

3. Powers of the Governor and his/;S role in Legislation.

4. Independent Public Service Commission / Administrative structures of the
provinces.

5. Role of the District Secretariat and the Divisional Secretariats vis-a-vis the
Provincial Councils / Implementation of Parliamentary Laws on Specified
Subjects by the Provincial Councils and Local Authorities / Manner of
Implementation of policy

6. Revenue collection and the Formulae for Division of Revenue / Dual Reporting
in terms of Revenue Accountability / Policy Making -National, Provincial,
District, Local Authorities.

However, after receiving submissions, it was decided that the sub-committee
should also consider the following areas:

. Concurrent List / Reserved List
I. Law and Order and Police Powers

1



. Land
V. Constitutional Court

The names of the sub-committee members and experts and invitees, who were
present during sittings of the sub-committee are given in the Annexure to this
report.

Members of the Committee Hon. Mr. Vidura Wickramanayaka M.P and Mr.
Sanath Nishantha Perera, M.P. informed the Committee that written
submission was made to the Steering Committee by group of MPs that
represent them also, and they wanted two weeks time to respond to the draft
report of the Committee circulated to the members on 11.08.2016. However
since we have to submit this report before the 30th of August, we could not
wait for their response. We suggested them to make their observation through
their representatives direct to the Steering Committee.

Mr. Bimal Rathnayake, M.P., and Committee member also informed that his
party, the JVP, would be submitting a report to the Steering Committee.
However, a divergent view expressed by him with regard to one
recommendation in the report is given as an alternate view in that section.
(Recommendation 12 under Independent Public Service Commission /
Administrative Structures of the Provinces in Page 18.).

Subject to the above, there is general consensus amongst the Committee
members on the recommendations given under various subject headings in the
succeeding chapters. Opinion of Expert Members are given along with some
recommendations in italic, which is only an ‘Expert Opinion’ and can’t be
considered as part of the recommendations of the Committee.

The reporting format followed in the report is that under each subject area
headings we have first tried to elucidate the subject beside the views expressed
by the members, experts and invitees who made oral and written submissions
and thereafter our recommendations are constructed based on the rationale
of the merits of the facts. We have also taken serious note of the “Report of
the Public Representations Committee on Constitutional Reform” in arriving at
our recommendations and wherever necessary cross reference is given.

We have rushed through this report due to time constraints, and any omissions
and typographical errors are regretted.

D. Sithadthan
Chairman-Sub Committee on Centre-Periphery Relations



Introduction

The definition and scope of the phrase ‘Centre-Periphery Relations’ has been
challenging. Additionally, the sub-committee noted that there would be an overlap
with the subject area of the sub-committee on Finance and the sub-committee on
Public Services. Further, subjects such as Law & Order and Police Powers, and Land,
though under the purview of the Steering Committee, has implications for Centre-
Periphery Relations.

The question of centre-periphery relations arises only when the power is
distributed between different tiers of Government. The devolution of power is to
identify and allocate the subjects between different layers of units and to set the
limits for the exercise of legislative, executive, judicial and fiscal powers between
the centre and the different peripheral units. Clearly defined allocation of subjects,
and limits on the exercise of power by the different tiers of government, are
essential to understand centre-periphery relations unmistakably.

In the context of the present constitutional arrangement in our country, with the
establishment of provincial councils in 1988, the three layers of governance came
into existence. The important aspect is the constituent nature of each one of these
layers and the relationship between them and with the centre.

Experts and other invitees who made submissions before the Committee had cited
many provisions in the constitution, particularly in the 13th Amendment to the
Constitution and the relevant Acts of Parliament, as the bottleneck for the smooth
functioning of the Provincial councils in the country. The nature of the constitution,
the concurrent list, the national policy in the reserved list, the power of the
Governor and the fiscal control by the centre have been cited as some of the main
causes for the lack of proper functioning and healthy relations between the centre
and the provinces. The Chairman, few Committee members and invitees have
referred to the unitary character of the constitution also as an impediment for the
effective functioning of the Provincial Councils. The present constitutional
framework, it was pointed out, gives undue advantage to the centre in centre-
periphery relations. The 28 years of devolution experience in our country, as
elaborated by most of the Chief Ministers and the Leaders of Opposition of the
provinces, have endorsed the need for a revision of the system.

The Local Authorities have executive powers as defined in the respective Acts of
Parliament. But their power to make by-laws within their sphere of authority was
previously subject to approval by Parliament, and presently subject to approval by
the Provincial Council. The authority to collect major component of their revenues
such as stamp duty and court fines on provincial subjects, which are exclusively
meant for the Local Authorities, is with the Provincial Council. Provincial Councils
Are constitutionally empowered to supervise the administration of the local
bodies, including the power to dissolve them after quasi-judicial inquires. The



Committee was able to derive that though there are three levels of Government,
the Centre, the Provincial Councils, and the Local Authorities and they are given
some authority on specific subject areas, each layer is subject to the authority and
subjugation of the next higher layer. The centre-periphery relationship in this
context is akin to a hierarchical pyramid structure liaison, rather than an
interrelationship between distinct spheres of authority. The concept of Grama
Rajya or that the power should be exercised at the lowest possible level as another
layer of the peripheral unit was also suggested. This suggestion was based on the
principle of subsidiarity i.e. whatever the lowest level of governing institution can
handle should be left with that body or unit and the rest should go to the next tier
and so on. This notion is contrary to the present model of transferring the political
power from the centre to sub-national units. In such a system the relationship
between the different spheres of authority would be more affable. Having
considered all the above factors from diverse view points and in different
dimensions, the Committee has endeavoured to come out with its
recommendations on centre-periphery relations with general consensus amongst
its members as detailed in the following chapters.



Local Authorities: Powers and Functions
1. Local Authorities

Most of the members of the sub-committee as well as the submissions made
before the sub-committee, expressed the view that Local Authorities should be
strengthened. People expect more from Local Authorities than what they presently
deliver. There was also a submission which requested that there should be smaller
local authority units with greater authority and with people’s participation.

Relationship of Local Authorities with the centre, both, represented at the sub-
national level by the Divisional Secretary and at the Centre by the Central Ministry,
are direct and not mediated by the Provincial Administration i.e., through
Commissioner of Local Government. This current arrangement not only
undermines the integrity of the Local Authorities but also undermines the role and
function of the Provincial Council.

If Local Authorities constitutes a third tier of Governance, then they should have
authority over their subject areas and they should have the fiscal authority to
collect taxes, to meet with their expenditure. The different types of local
authorities, with varying powers and functions, may be provided for by law.

In a multi-ethnic country like Sri Lanka, the Local Authorities provide opportunity
for different communities to exercise political authority in areas where they live
predominantly. For example the Muslims are a majority in Local Authorities in
Mussali, Beruwala and Akurana; the Malayaha Tamils in Pradeshiya Sabhas in
Lahugala and Panwila, there is a Sinhala majority Pradeshiya Sabha in Pottuvil; a
Tamil majority Pradeshiya Sabha in Kalmunai and a Sinhala majority Pradeshiya
Sabha in Vavuniya. All these amply demonstrates that smaller units of political
authorities provides opportunities for minority communities living in enclaves to
administer their own affairs.

Financial provision for local government bodies has also become unduly
complicated because of the variation in established funding arrangements. It was
pointed out that the Provincial List clearly provides for provincial supervision over
local government authorities, but that the financing conditionality of the centre has
the effect of undermining the provincial role.

The Divisional Secretariat as an institution parallel to the elected Local Authorities,
with a wider range of functions, detracts from the stature of Local Authorities in
the eyes of the people.

Inadequate fund raising capacity, inevitably results in Local Authorities being
dependent on Central budgetary allocations, departmental funding and allocations
from central MPs and provincial councillors. Divisional Secretariat is the central hub
at divisional level by linking service delivery chain of central and provincial
governments. Divisional secretariats have more resources and skilled human
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resources in comparison to local authorities. Service delivery and social support
payments are made through divisional secretariats, side- lining the local
authorities.

The present Local Government system does not fully incorporate human
settlement in the estate sector and the estate population are unable to access the
services of the Local Authorities in their areas.

Recommendations

1.

Recognize Local Authorities as the third tier of Government functioning under
the provincial council.

Devolve more power and authority to the Local Authorities. The principle of
subsidiarity should be applied i.e. whatever could be handled by the lowest tier
should be vested in it.

In addition to subjects that are already being administered by the Local
Authorities subjects such as preschools, distribution of electricity and water
supply and social services could be devolved. The Constitution should
recognise a separate Local Government List, specifying subjects devolved to
Local Government (including those in respect of which only the Administrative
functions are devolved). (Recommendation 9.2.2 (iv)(c) of the PRC Report
refers to a Local Government list.)

Local Authorities should be constitutionally empowered to handle some of the
agency functions or act as an implementing agency of the Centre and Provincial
Councils laws and statutes. Eg. Environmental laws, Coast Conservation,
Samurdhi programmes, Mining, Preschools etc.

The Local Authorities should have adequate independence including adequate
financial resources to meet with their expenditure and it should be guaranteed
by the constitution. Thus, while receiving grants for special projects, they
should also be empowered to collect their own revenue. If a centralized tax
collection system is considered more feasible, then the Provincial Councils
could handle it, while ensuring that the funds are immediately transferred to
the respective Local Authorities.

While the centre can prescribe uniformity with regard to the constitution,
election, form, structure and powers of the Local Authorities, upgrading of
Local Authority institutions in accordance with the national standard should be
within the powers of the Provincial Councils.

A law may be enacted codifying existing Local Authorities Ordinances and Acts
of Parliament providing for criteria of different types of Local Authorities,
preferably two types, and their varying powers and functions. The criteria
should be need based and include inter-alia population, land area, available
infrastructure etc. Smaller units of Local Authorities would be more effective.

A “Boundary Commission” is suggested not only to redefine the Local
Authorities boundaries according to set uniform criteria but also to redefine
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the administrative boundaries of GN and DS divisions in line with uniformity
and also to ensure that the Pradeshiya Sabha boundaries are coterminous with
the boundaries of Divisional Secretariats.

9. The human settlement in the estate sector should be declared as part of the
village system and as part of the Local Authorities. The Pradeshiya Sabha Act
No. 15 of 1987, particularly sections 2(1), 33, 19(xiv), 19 (xxii) and 134(4), need
to be repealed. (See section 10.2, page 80 of PRC report.)

10. To establish Grama Rajya as an independent community level body to advise,
assist and coordinate in development and other activities with the Local
Authorities. (A report on Grama Rajya is given below.)

2. Grama Rajya Concept

The concept that public consultation and engagement should be encouraged was
considered during our deliberations.

The Grama Rajya model could ensure direct participation by the people in the
decision making process. This is perceived as a means to overcome the
malfunctioning bureaucratic governance and the rampant corruption in the local
bodies. This will also provide opportunity for active and direct participation by
ethnic, religious and other minority groups living in pockets of enclaves, in the
affairs of the peripheral development and other activities.

There is a perception that development activities of the villages are initiated,
planned and executed by politicians and bureaucrats at District, Provincial and
Centre Ministry level without any consultation or participation of the people of that
area. Grama Rajya could assist, advise and monitor the activities of Local
Authorities, Provincial Councils and the National Government.

Recommendations

1. Statutorily established Grama Rajya institutions at village level, comprising
three or four Grama Niladhari divisions. It could function as stimuli for the
actions of the Local Authorities by assisting, advising and monitoring their
activities. Grama Rajya institutions may also make recommendation with
regard to development activities. (See PRC Report, recommendation 10.2, page
80)

2. The Constitution should provide for Parliament to enact laws (as aforesaid)
towards establishing Grama Rajya institutions for the aforesaid purposes.

3. While the framework relating to the Grama Rajya institutions could be set up
by national law, such law should not undermine the Provincial Councils and
Local Government institutions.



Provincial Executive / Executive Committee System

Although the members of provincial council vote according to party lines whenever
the budgets are passed, a large majority of statutes are passed unanimously. There
is an atmosphere of cohesion amongst the members at Provincial Councils. Hence,
suggestions were made that multiparty executive system is ideally suited for
Provincial Executive.

The main restraints for a meaningful devolution through the provincial council
system, it was submitted, is that the Thirteenth Amendment operates under a
restrictive framework; constitutional ambiguity on the exercise of legislative and
executive authority over the assigned subjects to the provinces; powerful executive
presidency (up to 19th Amendment) that centralises executive authority; and
limited fiscal authority. The unitary character of the constitution was also an
impediment according to the views expressed by the Chairman, few Committee
members and invitees.

Although the Provincial Councils annually pass a budget which is mandatory, except
one or two provincial councils including the Western Provincial Council, all other
councils merely approve the appropriation of the Provincial Specific Development
Fund, issued by the treasury with specific instructions; Criteria Based Grants,
circular instructions govern the manner in which the monies can be expended; and
allocation for recurrent expenditure contains explicit details. The provinces have
very little discretion to decide as to how these grants could be spent.

In such a centrally controlled provincial council system with restricted legislative,
executive and fiscal authority, passing of statutes unanimously cannot be
construed as cohesion. It may be a sign of solidarity against powerlessness.

A vibrant democratic system of governance is a prerequisite for the effective
functioning of a province that exercises distinct legislative and executive authority
in a real power sharing arrangement.

A healthy opposition is essential for the sound working of democracy. It implies
that unless there is a vigilant opposition, constantly on the alert and ever watchful
of the activities of the governing body’s policies, programmes and actions, the
governing body would tend to get lethargic and indolent. When there is an active
opposition, ever ready to expose the wrongs committed by the governing body,
and brings to light its acts of omission and commission, the governing body can
hardly afford to be slack and negligent in the performance of its duty, which is to
provide an efficient and sound service delivery to its citizens.

Sri Lanka has had experience with an Executive Committee system of governance
from 1931 up to the time of independence. The Soulbury commission, which gave
us the first post-independent constitution, has rejected this form of governance for
reasons detailed in the preceding paragraphs.



Recommendations

1.

1. Inview of the above facts, the Committee does not recommend a mandatory
multiparty system (i.e. Board of Ministers). This is especially as such a system
would tend to undermine the devolved power and also as such a system is not
envisaged for the Centre. (Few members of the PRC have recommended
multiparty executives in the provinces. - Recommendation 7.1.2, page 34 of
PRC report)

Expert Opinion: If provision is made permitting multiparty systems (in the event
that a unity government is formed at the provincial level), the Constitution may
also permit a few additional Ministers to be appointed.

However, the multiparty committee system (modelled after that established in
Parliament) should be strengthened to enable oversight functions, which are
not restricted to a mere consultative role.



Powers of the Governor and His Role in Legislation

The sub-committee was in agreement with the consensual views of the Chief
Ministers and Leaders of the Oppositions of Provincial Councils who made
submissions that the present powers of the Governors are excessive and should be
curtailed.

The Thirteenth Amendment and the Provincial Councils Act No. 42 of 1987 vests a
multitude of powers to the unelected Governor to intervene, control and regulate
the executive and legislative functions of the provinces. The position of the
Governor with such powers represents central dominance in the province over
legislative and executive power. This form and structure of devolution of power
undermines the purpose, objective and authority of devolution in respect of its
legislative and executive functions.

The Provincial Councils Act vests the Governor with powers of appointment,
transfer, dismissal and disciplinary control of officers of the Provincial Public
Service of the provinces. It also enables the Governor to provide for and determine
all matters relating to officers of the Provincial Public Service, including the
formulation of schemes of recruitment, codes of conduct for such officers, the
principles to be followed in making promotions and transfers and the procedure
for the exercise and the delegation of the powers to the Provincial Public Service.

Article 154C of the 13th Amendment provides that the Governor shall exercise
executive power ‘either directly or through the Board of Ministers or through
officers subordinate to him’. The term ‘officers subordinate to him’ refers to the
officers/members of the Provincial Public Service. Thus, it could be seen that the
Provincial Executive does not even have any power over its public officers who are
expected to implement the decisions of the Board of Ministers. They are obliged to
comply with directives of the Governor and as such, they cannot be expected to be
loyal to the Provincial Executive.

Article 154F of the 13th Amendment provides that the function of the Chief
Minister and the Board of Ministers is ‘to aid and advice’ the Provincial Governor
in the exercise of his functions. Besides the Governor shall, in the exercise of his
functions, act in accordance with such advice, except in circumstances where he is
by or under the Constitution required to exercise his discretion. In the event that a
dispute arises as to whether any matter is or is not a matter in respect of which the
Governor could act in his discretion, the decision of the Governor shall be final and
the validity of such decision cannot be called in question in any Court.

Moreover, a statute cannot be even introduced into the Provincial Council for its
consideration without the recommendation of the Governor, if such statute has 12
financial implications. There can hardly be any statute that could be categorized as
not having a financial implication.
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Every statute made by a Provincial Council shall come into force only after that
statute receives the assent of the Governor. The Governor can return the statutes
to the Provincial Council without assent but recommending reconsideration on the
ground that one or more of the provisions are inconsistent with the Constitution.
The President at the national level does not have this power with regard to the
enactment of laws by Parliament. Why this at the provincial level?

If the Provincial Council enacts the statute without incorporating the
recommendations of the Governor and sends it back for his assent, it is not
compulsory for the Governor to grant his assent. If he does not agree with the
statute, the Governor has to forward it to the President to refer it to the Supreme
Court for a determination on the constitutionality of the statute. However, the 13th
Amendment did not provide a time limit within which the President should forward
it to the Supreme Court for its determination. As a result, whenever the Governors
were of opinion that certain provisions of the statutes were inconsistent with the
constitution; such statutes have not been subjected to the procedure for the
determination of constitutionality as laid down in the constitution.

In addition to the statutory empowerment of the Governors in the exercise of their
functions, certain Governors have gone beyond the statutory limits in their
attitude. They have taken up the position that they were the representatives of the
President and this position places ultimate provincial authority and power in the
hands of the centrally appointed executive, thus undermining provincial autonomy
and accountability.

The whole question of the role and dominance of the Governor in the devolution
perspective should be considered in the light of the developments — including
constitutional reform - that take place in the country, post 19th Amendment. When
the Executive Presidential system is being progressively dismantled in the country,
to confer powers on the Governor who is an appointee/nominee of the President
is to perpetuate an Executive Governor system, unelected in that, at the Provinces
whose representatives are more proximate to the people and responsible and
answerable to them than the central government.

Recommendations

1. Provisions empowering the Governor to act on his own discretion need to be
reformed. In particular Article 154C and 154F (1)-(3) of the constitution should
be repealed, and the Provincial Councils Act No. 42 of 1987 needs to be
replaced with a new Act. (See PRC recommendations at 9.2.2(i) (a-c).)

2. It is recommended that the Governor should be a nominal head, who should
be Constitutionally required to act on the advice of the Chief Minister and
Board of Ministers, save and except in so far as he is Constitutionally required
to act in his discretion. (See PRC recommendations at 9.2.2(i) (a-c).)
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(It should be noted that the Chief Minister, North Central Province has
recommended the abolition of the post of Governor altogether and that the
Chief Minister should be appointed by the President)

The Provincial Public Service should be brought under an independent
Provincial Public Service Commission similar to the National Public Service
Commission.

The Provincial Police Service should be brought under an independent
Provincial Police Commission similar to the National Police Commission.

The requirement of Governor’s assent for the statutes passed by the Provincial
Council to be done away with (See PRC recommendations at 9.2.2(i) (a-c).). The
present Parliamentary process of getting the Hon. Speaker signing the Bill
passed by Parliament to be adopted in respect of the Provincial Councils with
the Chairman of the Council signing the Statutes passed by the Provincial
Councils.

However, the Statutes shall be subject to judicial review by the Constitutional
Court; for that matter, it is recommended that that the Statutes could be
challenged for their constitutionality in any court of the country!

Expert Opinion:

Some of the Experts suggested as an alternate to (5)

The Governor should be granted a specified period of time (eg. two weeks)
within which he should either assent to a statute or return same for re-
consideration. If neither is done within the specified period, the statute shall be
deemed to have been assented to.

In the event that the Provincial Council enacts the statute, either with or
without incorporating such recommendations, the Governor shall assent to
same within a specified period of time (eg. two weeks) within which he should
either assent to a statute, or refer same to the Constitutional Court for a
consideration of constitutionality. If neither is done within the specified period,
the statute shall be deemed to have been assented to.

The recommendation of the Governor required for statutes that have financial
implications should be repealed. Instead, the approval of the Board of
Ministers must be obtained for introducing financial bills for the enactment of
Statutes.

The provincial statutes to be subject to pre and post judicial review by a
Constitutional Court. (See also the submission of the Northern Province
Provincial Council relating to judicial review in general). The fact that the Court
has ruled in favour of Constitutionality in pre-enactment review proceedings
should not act as a bar to subsequent post-enactment review proceedings.
The Governor should be appointed by the President with the concurrence of
the Chief Minister.
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10.

11.

12.

Expert Opinion:

Some of the experts suggested that a better formulation may be that the
Governor should be appointed by the President in consultation with the Chief
Minister.

Constitutional provision should provide that the Governor should not have, for
a specified period of time (eg. two years) prior to his appointment, played an
active role in politics, and that he cannot, play an active role in politics, while
holding office.

While providing for a nominal/titular Office of Governor at the provincial level,
itisrecommended that the provisions in the constitution relating to the Central
Government’s power to bring a provincial government under direct rule for any
actual or threatened break-down of law and order in the province, shall be
strengthened to deal with real or imminently real, grounds to be assessed
objectively. However, such decision should be subject to judicial review by the
constitutional court within a specified period.

References to the “Governor / Minister” in Acts of Parliament relating to
provincial functions should be construed to mean a reference to the relevant
Chief Minister or Provincial Minister in charge of the relevant subject.
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Independent Public Service Commission / Administrative Structures of the
Provinces.

The Provincial Councils Act No 42 of 1987 gives a wide range of powers to the
Governor with regard to the Provincial Public Service. The appointment, transfer,
dismissal and disciplinary control of officers of the Provincial Public Service,
according to the Act, is vested in the Governor of that Province.

The Act also provides for the Governor to determine all matters relating to officers
of the Provincial Public Service, including the formulation of schemes of
recruitment and codes of conduct for such officers, the principle to be followed in
making promotions and transfers, and the procedure for the exercise and the
delegation of the powers of appointment, transfer, dismissal and disciplinary
control of such officers.

Although there is a provision in the Act for a Provincial Public Service Commission
(PPSC), it is only an appendix body subservient to the Governor. The Governor is
the appointing authority of the PPSC and it enjoys delegated power of the
Governor. The PPSCin turn is permitted to delegate its power to the Chief Secretary
and other public officers of its province.

The Act also provides that any party aggrieved by the decision of the Chief
Secretary or any officer of the Provincial Public Service shall have a right of appeal
to PPSC. It further provides that the Governor shall have the power to alter, vary
or rescind any appointment, order of 'transfer, or dismissal or any other order
relating to a disciplinary matter made by the Provincial Public Service Commission
of that Province’. Accordingly, the Governor’s power in this regard is analogous to
that of an appellate body.

It is evident from these provisions that the authority to control public servants of
the province is vested in the Governor. As pointed out during our deliberations, the
Governors enjoy power which even the President of the country does not exercise
with regard to the public officers (at the centre).

Article 154C of the constitution states that the executive power of the Provincial
Council shall be exercised by the Governor either directly or through the Board
Ministers in accordance with Article 154F.

Article 154F states that Chief Minister and the Board of Ministers shall aid and
advise the Governor in the exercise of his functions and the Governor shall act in
accordance with such advice except in circumstances where he is required by or
under the constitution to exercise functions in his discretion.

Further, the question as to whether any advice was tendered to him, and if so the
nature of such advice, is not a matter which can be questioned in any court. This
clause gives the Governor unfettered power in the exercise of executive functions
of the Provincial Council.
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As a result, the Secretaries of the Provincial Ministries, who are to carry out the
executive functions as directed by the respective Ministers, have been controlled
by directives from the Governors. They are more obliged to Governors than the
Chief Ministers. It was brought to the notice of the sub-committee that there have
been instances that the Governors were insisting on their prior approval being
obtained even to conduct training programme.

Declaring most of the Public Service as ‘All Island Service’, is another deterrent for
the smooth functioning of the Provincial Public Service.

Another constraint for the effective functioning of the Provincial Public Service is
the need to obtain the approval of the Management Service Department (MSD) of
the Treasury for the creation of cadre.

Twenty-eight years of devolution experience with Provincial Council system has
shown that it is not only the Public Service at the Centre that gives step-motherly
treatment to the Public Service of the Provincial Councils but the Provincial Public
Service also gives step-motherly treatment towards the Public Officers attached to
the Local Authorities. The Provincial Councils do not give serious consideration to
the personnel requirements of Local Authorities and do not treat them as equal
Public Officers.

Recommendations

1. The PPSC must be constituted as an independent body like the National Public
Service Commission; as such the members of PPSCs should be of high integrity
with required knowledge and experience to handle the disciplinary and human
resources matters of the Provincial Public Service.

2. The Chief Minister and the Leader of the Opposition of the Provincial Council
should jointly nominate persons to be appointed as members of the Provincial
Public Service Commission. The Constitutional Council shall approve such
nominations. The Governor shall make such appointments once they are
approved by the Constitutional Council.

3. Inthe event the CM and LO cannot agree, appointments could be made on the
recommendation of the Constitutional Council, out of the nominations made
by the CM and LO. 17

4. In the event that the Constitutional Council is of the view that there are
insufficient persons suitable to be appointed, out of those nominated by the
CM and LO, it may request them to resubmit names for consideration.

5. The Constitutional Council shall then make the recommendations out of the
nominations made by the CM and LO (Expert Opinion: or if it is of the view that
the persons are not suitable for appointment, it shall then recommend

15



10.

11.

12.

13.

alternate persons for appointment.) The Governor shall make such
appointments once they are recommended by the Constitutional Council.

The appointment, promotion, transfer, disciplinary control and dismissal of
employees of the PPS should be matters for the Provincial Public Service
Commission. (See also the submissions of the Northern Province Provincial
Council and the Chief Minister of the Eastern Province).

The procedure for the exercise and the delegation of any of their powers to the
Chief Secretary or any other officers of the province, or committee of the PPSC,
should be decided by the PPSC.

As in the case of the central Government, the Board of Ministers of the
Province should have the power to determine all matters relating to officers of
the Provincial Public Service, including the formulation of schemes of
recruitment and codes of conduct for such officers, and the principles to be
followed in making promotions and transfers. (See also the submission of the
Chief Minister, Central Province).

The PPSC of each province should also have the power to decide the cadre need
of the respective provinces, including the cadre need of the Local Authorities
and the All Island Service personnel needed in that province, based on criteria
equally applicable to all the provinces. (See also the submissions of the
Northern Province Provincial Council, and the Chief Minister of the North
Central Province).

The release and transfer of All Island Service personnel shall be decided upon
by the National Public Service Commission, in consultation with all the PPSCs.

The PPSC should have coordination with PSC and the PPSCs of other provinces
to ensure the common professional standards at the centre as well as at the
provinces.

The All Island Services should be limited to selected few services such as the Sri
Lanka Administrative Service, Sri Lanka Engineering Service, Government
Medical Officers Service, Sri Lanka Police Officers Service, Sri Lanka Scientific
Officers and Sri Lanka Accountants Service as specified in the constitution.

Hon. Mr. Bimal Ratnayake, MP, member of the Committee is of the view that
the All Island Services of the present day should remain and the personnel
belonging to this service should be absorbed into the provincial administrative
system.

The provinces should have the authority to create its own Provincial Public
Service and absorb all the service personnel needed for the effective
functioning of the subject matters assigned to the provinces into it, subject to
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14,

15.

16.

17.

18.

19.

20.

21.

22.

terms no less favourable to the terms of employment enjoyed by such
employee immediately prior to their absorption.

There should be opportunities for the PPS employees to secure employment
in, or transfer to, the NPS.

The public officers attached to the Local Authorities in each province could
either belong to the Provincial Public Service of that province or a separate
Local Government service could be created in each province to meet the need
of the Local Authorities.

Employees of the LGS should have opportunities to seek employment in, or
transfer to, the PPS or NPS.

Public officers belonging to an All Island Service, of similar category and rank
should be equal in every respect and remunerated equally. However, this will
not prejudice the right of the Provinces to offer additional incentives.

With regard to Public Officers belonging to Provincial Public Service and Local
Government Service, the respective Provincial Councils shall have the right to
determine remuneration and terms of service.

Subject to the discretion of the respective PPSC to waive such requirement,
every public officer recruited by the PPSC of a province should serve in that
province for a minimum period of time before getting transferred out of that
province.

Aggrieved public servants belonging to the Provincial Public Service should be
able to appeal to the Administrative Appeals Tribunal (AAT) against the
decisions of the PPSC and seek redress against the violations of their rights by
the decisions of their Heads of Department or by the PPSC. (See also the
submission of the Chief Minister of the Central Province).

There shall be a Provincial Management Service (PMS) to handle the Provincial
administration and the members of PMS should be transferable between
Provinces. The service manual stipulating the conditions of PMS should be
prepared by a joint committee comprising the representatives of PSC and
PPSCs. PPSCs must have an apex committee to maintain common standard
among the inter-provincial public service especially the Provincial
Management Service.

Devolution of powers has not only to be effective but also devoid of duality.
For this purpose, we propose that the district administration (insofar as it
relates to devolved powers) be restructured so as to form part of the provincial
administration.
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23.

24.

25.

26.

Thus the Government Agents and the Divisional Secretaries should belong to
an All Island Service and hold the rank of an Additional Chief Secretary and
Deputy Chief Secretary respectively.

All Grama Niladharis in the provinces should also be absorbed into the
Provincial Public Service of that Province.

The Chief Secretary and the Secretaries to the Provincial Ministers should be
appointed by the Governor, on the advice of the Chief Minister and the Board
of Ministers. (See also the submissions of the Chief Minister of the Central
Province and Chief Minister of the Eastern Province).

Each Province should have a Provincial Advocates Department and a Provincial
Legal Draftsman. (Suggested by the Chief Minister of the Uva Province) Expert
Opinion: Some of the Experts suggested that the Centre would require its own
staff or representatives within the Province, to function with regard to national
/ centre list subjects. Such representations would report to the Centre. A District
Secretary who acts on behalf of the Centre ONLY in respect of such National /
Centre List subjects, and reports to the Centre, may be necessary.
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Role of the District Secretariat and the Divisional Secretariats vis-a-vis the
Provincial Councils / Implementation of Parliamentary Laws on Specified
Subjects by the Provincial Councils and Local Authorities / Manner of
Implementation of Policy

Provincial Governance does not include all sectors of government but only those
specified in the 13th Amendment to the Constitution. As a result, sectors that do
not fall under the area of competency of the Provincial Governance have separate
offices at provincial level or by-pass the provincial level completely and have their
branches at district level. By the Transfer of Powers, Divisional Secretaries Act No.
58 of 1992, these officials perform administrative functions within the territory of
the province but without control or supervision by provincial authorities.

Another issue of constitutional significance was in relation to the local government
tier. It was felt that the distribution of powers between the national, provincial and
local tiers was imprecise and unclear, and that direct administrative, financial and
political centre-local relations was detrimental to the devolution spirit of the
provinces. The situation is further compounded by the Divisional Secretaries (DS)
system, whereby the central government directly acts at the local level, without
recourse to Provincial Councils.

The District Secretariat plays an intermediate level in the Sri Lankan administrative
system. Administration at this level performs reserved subjects and coordinates
national programmes and projects.

The District Secretaries and Divisional Secretaries, who derive their power directly
from the central Government, are very powerful and the provincial councils do not
have a proper equivalent at district and divisional level.

This dual administration is a very unsatisfactory system that undermines the
concept of devolution. On the one hand there is the Divisional Secretariat under
the Central Government, and on the other hand the Local Authorities under
Provincial Councils. They are under the supervisory control of the Provincial
Council, as one of the devolved subjects specified in the 13th Amendment to the
Constitution. However, most power at local level still rests with the Central
Government.

District Secretary coordinates the development activities in the district, including
Central Government activities, provincial functions and to some extent non-
governmental projects. Thus the District Secretary plays the role of coordinator,
linking the activities of central and provincial administrations. Since the District
Secretary supervises the Divisional Secretariats, he has a certain influence over
their activities as well.

In reality, most of the provincial staff are located at the divisional secretariat and
they are administratively under their control. Lines of command and
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responsibilities between the District/Divisional Secretaries and the Provincial
administration are not clearly defined. It comes down eventually to personal
attitudes of the individuals whether it is a conciliatory or a more conflicting
relationship.

Owing to the above intricacies, submissions by the members suggest that the
District Secretaries and Divisional Secretaries to be brought under the provincial
administration, while they would carry out agency functions on behalf of the
centre. Then only the devolution would be meaningful.

Suggestions were also made to define the role and responsibility of the District and
Divisional Secretariats within the framework of intergovernmental relationship and
to provide for structures, processes and procedures for the coordination of service
deliveries of the three spheres of government.

Recommendations

1. Devolution of powers has not only to be effective but also devoid of duality.
(See also the submission of the Northern Province Provincial Council). For this
purpose, we propose that the district and divisional administration to be
restructured so as to form part of the provincial administration. District and
Divisional secretaries should be re-designated as Additional Chief Secretaries
and Deputy Chief Secretaries respectively. All Grama Niladharis in a provinces
should also be absorbed into the Public Service of that Province.

2. Constitutional provisions should be made to enable District Secretaries and
Divisional Secretaries (re-designated as Additional Chief Secretaries and
Deputy Chief Secretaries respectively) and Gama Niladharis officials of the
province to carry out functions which fall within the ambit of Central
Government. Ex. assistance in the preparation of electoral lists, National
Identity card etc. if so delegated by the Centre.

3. Pradeshiya Sabha boundaries should be coterminous with the boundaries of
Divisional Secretariats.
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Revenue Collection and the Formulae for Division of Revenue / Dual Reporting
in terms of Revenue Accountability / Policy making - National, Provincial,
District, Local Authorities

The 13" Amendment intended to grant devolution of powers to provinces, but
there is no real fiscal devolution without which devolution is meaningless. The
provinces have very limited financial resources, except Western Province. It
depends on annual Government grant to meet with its expenditure. Widespread
criticism of the 13th Amendment was with regard to financial allocation to
provincial councils which is irrational and inadequate.

For example, scrutiny of the National Budget for the year 2015 would reveal that
the total Recurrent Expenditure of the Government is Rs.1,547,910 million, out of
which the allocation to all the nine provincial councils is Rs.189,600 million which
amounts to 12.24 percentage of the total expenditure. Similarly the total Capital
Expenditure is Rs.1,857,090 million, out of which the allocation to all the nine
provincial councils is Rs.34,077 million which amounts to 1.83 percentage of the
total expenditure.

Further, the Capital Expenditure allocation is not granted as a lump sum
instalments; instead, the amount for each type of expenditure is specified. Even
the allocation to Capital Expenditure is categorized and the amount specified,
which is termed as "Provincial Specific Development Grant". For example under the
allocation to health department even the amount to be spent on buildings repair
and the district to which it should be spent will be specified. The Provincial Council
is only to decide the hospitals to which the repairs to be effected in that district.

The Finance Commission should be able to recommend the sharing of the revenue
between the Centre and the States and amongst the States. Instead, the 13th
amendment provides for the Finance Commission to recommend for the sharing
amongst the provinces of the money allocated by the Government. Allocating the
money to the Provincial councils is the sole discretion of the centre. This is one of
the main flaws in the 13th amendment.

Moreover, the Government (President) is not obliged to comply with the
recommendations of the Finance Commission.

In addition to distinct executive and legislative power, a governing body needs
finances to carry on its policies and administration. All monies allocated to each
Provinces, according to the Provincial Councils Act No 42 of 1987, shall be
deposited in a Provincial Fund into which all revenue collected from the Province
by way of taxes etc. and all loans provided to the province from the Consolidated
Fund shall be deposited. The custody of the Provincial Fund of a Province, the
payment of moneys into such Fund, and all other matters connected with, or
ancillary to, those matters are regulated by rules made by the Governor.
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Provincial Statute for the appropriation of the Provincial Fund for a given financial
year has to be recommended by the Governor prior to tabling it in the council and
has to be assented after the council approves it.

Besides, the Provincial Council cannot pass any statute which would involve
expenditure from the Provincial Fund without the recommendation of the
Governor. The Provincial Council cannot also pass any statute imposing or
abolishing any taxes without the consent of the Governor.

Thus, it is patently clear that the Governor has complete control over the fund of a
province. Here again the concept of devolution of power is nullified by the
unimpeded discretionary power of the Governor over the finance of the Provincial
Councils.

The Provincial Councils, according to 13th Amendment, are entitled to collect
Business Turnover Tax. The Government introduced Value Added Tax, depriving
Provincial Councils of its income.

The dependency of the Provincial Councils on central grants can only be justified if
an effective system is in place to ensure that provinces are provided with adequate
resources by the centre to fully discharge their expenditure responsibilities.

The constitutional framework severely limits the revenue raising capacity of
Provincial Councils. In addition to the limited tax-raising power vested in the
provinces are the limitations placed on obtaining loans and investment, and on
seeking, or at least administering projects financed by foreign aid and investments.

Financial provision for local government bodies has also become unduly
complicated because of the variation in established funding arrangements. The
13th Amendment provides for the supervision of the local authorities by the
Provincial Council. However, the financial allocation and grants to the Local
Authorities are in the hands of the centre undermining the provincial role. The
revenue on stamp duty and court fines on provincial subjects are exclusively meant
for local authorities, but the authority to collect those taxes and fines are with the
provinces.

The corrosive effect of inadequate or unprincipled financing arrangements is that
they impair provincial and local level service delivery, leading to the erosion of
public confidence in what are constitutionally established democratic institutions.

People who actually have a responsibility of spending should also be the people
who raise revenue was the motto expressed during our deliberation, otherwise, it
was pointed out that there is a disconnect, which economists call the fiscal illusion,
which undermines the democratic values.

The design and financial arrangements under the 13th Amendment does not
enable to realize the full benefits of devolution and contribute towards “balanced
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regional development” and hence a total redesign taking into account the
formulation set out in the Constitution Bill of August 2000 was also suggested.

Recommendations

1.

2.

3.

The principle that each tier of Government is distinct should guide centre-
periphery relations.

The principles upon which the Finance Commission should formulate
mandatory criteria for financial allocation to the provinces should be clearly
provided for by the Constitution. (See also the submission of the Northern
Province Provincial Council). The Committee recommends that the constitution
should prescribe at least 40 % of the revenue collection of the Government to
be allocated to the Provincial Councils; 30% for the Provincial Councils and 10%
for the Local Authorities. (Expert Opinion: one of the recommendations of the
PRC in this regard, the percentages proposed are 18% and 7%, - PRC Report
16.2.7(c) - could be considered)

Expert Opinion:

e Some of the experts proposed that, alternately, there should be mandatory
guidelines which the Finance Commission should follow towards ensuring
‘equitable’ distribution of national revenue among the three tiers of
government.

e The Government shall be required to give effect to the decisions of the
Finance Commission. This would be without prejudice to Parliament’s
ultimate control over national finance.

(The Chief Ministers of the North Central Province, Eastern Province and the
North Western Province suggested that the Finance Commission should be
abolished, and the budgetary allocations should be directly remitted to the
respective provincial councils.)

The Finance Commission should be reconstituted to have provincial
representation, to have more powers over enforcing its recommendations, and
to execute on the basis equalizing wide economic and developmental
disparities between provinces.

A formalised liaison mechanism between provinces and the Finance
Commission could enhance the work and recommendations of the
Commission, and serve to restrain the central Treasury’s discretion over
allocations.

Allocation of funds to Provinces should be tabled in and approved by
Parliament together with the National Budget.
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6. The Constitution should clearly demarcate the taxation and revenue powers of
the three tiers of government, and ensure that any administrative collection
mechanism does not derogate from the financial power of the respective tier
of government. In the event that there is any such collection mechanism,
provision should be made for the shares of the respective provinces to be
directly credited to such provinces.

7. Item 1 in the Reserved List of the present constitution ‘National Policy on all
Subjects and Functions” to be done away with and Provision should be made
to ensure a consultative mechanism, involving the participation of the
provincial representatives, in the formulation of national policy. (The Chief
Minister of the Western Province also made a similar submission. It was also
submitted by the Chief Minister of the Central Province that National Policy
should not be formulated merely through Cabinet Decisions / Circulars.)
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ADDENDUM TO THE REPORT OF THE SUB-COMMITTEE ON CENTRE-
PERIPHERY RELATIONS

In view of the fact that there has to be a clearer demarcation of power between
the centre and the peripheral units, which would lead to healthy centre-
periphery relationship, the committee decided to give recommendations on
the following also, although these subject matters may be dealt with by the
Steering Committee.

i. Concurrent List / Reserved List

ii. Law and Order and Police Powers
iii. Land
iv. Constitutional Court

l. Concurrent List

According to the 13th amendment the legislative and executive powers in respect
of subject matters enumerated in the concurrent list are to be shared between the
centre and the provinces, after such consultation one has with the other. The
centre needs to consult with all the provinces and vice versa, but in practice, the
centre has never consulted, save in one or two cases, the provinces in dealing with
the concurrent subjects.

Excise of exclusive power by the central Government with regard to most subjects
listed in the concurrent list is another major impediment to the spirit of devolution
embodied in the amendment. More than two decades of experience is that the
centre has always used it as its own preserve.

Further, most of the subjects in the concurrent list are, it was pointed out,
legitimate functions to be in the “Provincial List”. The existence of centre ministries
such as ministry of Rehabilitation, Social Services, Social Welfare, Women and
Children, Indigenous Medicine, Disaster Relief and Agriculture has no justification,
except under the wrap of Concurrent List and National Policy. Most of these Centre
Ministries have infringed into the powers and functions of the provincial
administration.

Similarly the rubric titled “National Policy on All Subjects and Functions” has been
used to frustrate the devolved powers of the provinces. It is questionable to have
national policy on all subjects and functions; there could be many subjects and
functions which require provincial or local level policies! One of the objectives of
devolution of legislative and executive powers is to respect diversity and
peculiarities; these should not be deprived under the guise of ‘national policy’!

Concern was raised regarding the item in the Reserved List that “All Subjects and
Functions not Specified in List | or List lll (Provincial List and Concurrent List)” would
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be the subject matter of the centre. It was pointed out that this has given undue
advantage to the centre.

Recommendation

Hence, the Committee recommends that the Concurrent List to be done away with
and the subjects added to relevant Lists.

Also the Committee recommend the repeal of the rubric “National Policy on All
Subjects and Functions” from the Reserved List.

All Subjects and Functions not Specified in any of the list (provincial and reserved
lists) should be the subject matter of the province.

Il. Law and Order and Police Powers

The failure to make the necessary administrative arrangements to grant the powers
in respect of Law and Order and Police, which are set out in the Provincial Council
List and in Appendix 1 of the present constitution, has been raised by many during
the course of the deliberations.

Recommendation
We wish to make the following recommendations in this regard.

Law and order has to be the subject matter of the province. Administration of
Police should be through an Independent Provincial Police Commission (PPC) as in
the centre. The PPC could work in close collaboration with the National Police
Commission on administrative matters. The National Police can handle organized
crimes, narcotics, terrorism etc. There should be independent Provincial
Prosecutor General to prosecute the offenders in the provinces.

lll. Land

During the deliberations it was stated that the provincial authority, which could
better voice the concerns and aspirations of the people, should have the right over
the state land within the province.

It was pointed out that although item 18 of the Provincial Council List of the present
constitution states that the rights in or over land, land tenure transfer and
alienation of land, land use, land settlement and land improvement is a subject
matter of the province, Appendix Il limits its right to a greater extent and gives
authority to the centre to decide on many things including the final assent for the
disposition of land.
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Further it was stated that there was a constitutional ambiguity with regard to land
as it is mentioned in the provincial councils list as well as in the reserved list (along
with Rivers and Waterways)

Recommendation

In view of the above we wish to recommend that the state land within a Province
should be the subject matter to be handled by the legislative and executive body
of the Province. However, the Central Government shall have the authority to
require a Provincial executive to release any piece of State land for its legitimate
use as specified in the Reserved List and it shall be the duty of the Provincial
executive to release such extent of State land within its Province to the Central
Government for that purpose.

However, he Provincial Council shall adhere to the policy guidelines issued by the
Land Commission with regard to the proper utilisation practices, taking into
consideration issues of forest cover, inter-generational equity, agricultural
sustainability, land fragmentation, landlessness, etc., in using the State land within
its territory.

The State Land Commission shall consist of equitable number of members who will
represent the interests of the Centre as well as the Provinces and the powers and
duties of such institution shall be formulated in such a manner that no decision of
such institution can be imposed on any Province without the consent of the
representatives of such Province.

Further, the declaring of or taking over of any state land under existing Acts of
Parliament (Ex. Mahaweli Act, UDA Act, Forest Ordinance, Tourism Act, etc.) could
be carried out only with the concurrence of the respective Provincial council.
Similar clause should be added in respect of inter-provincial irrigation schemes.

IV. Constitutional Court Recommendation

Since the Committee has recommended to do away with the power of the
Governor to assent the statutes passed by the provinces and the recommendation
of the Governor needed to table statutes that has financial implications, the
committee is of the view that there should be a Constitutional Court for pre and
post judicial review of the statutes passed by the provincial councils and to resolve
any disputes between the Centre and the Provinces and amongst the provinces in
their executive functions.

It is also recommended that the composition of the Constitutional Court shall
constitutionally ensure equitable representation of the multi ethnic character of
the country. This should also be the case with regard to the Supreme Court of the
country!
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