IN THE COURT OF APPEAL OF THE DEMOGCRATIC SOCIALIST REPUBLIC OF

C.A. Application No: C H Wt

SRI LANKA

in the matter of an applicattori for a mandate
in the nature of a writ of Mandamus in terms
of Article 140 of the Constitution of the
Democratic Socialist Republic of Sri Lanka.

W.Sudhesh Nandimal Silva -
397/F,Rubberwatte Road,
: Tissamaharama.

Petitioner

1. Commissioner General of Prisons,
Prison Head Quarters,
" Colombo 08.

2." Director
Criminal Investigation Division
Colombo 01. .

3. Inspector General of Police
Police Head Quarters
Colombo 01

4. Minister. . of Prison Reforms,
Rehabilitation, Resettlement and Hindu
Religious Affairs
3568, Carlwill Place,

Galle Road, Colombo 03.

5. The Attorney General
Attorney General Department
Colombo 12.
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On this 4" day of April 2017

TO Hlb LORDSHIP THE PRESIDENT AND OTHER HONORABLE JUDGES OF THE "OURT OF APPEAL
OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA.

The Petition of the Petitioner above named appearing by Senaka Perera his Attorney-at-Law
respectfully states as follows:-

1.

The Petitioner is 45 years of age and was an employee of the Railway Départment from
the year 1994 up to 2007. On 25.06.2007 he was arrested and charged under the
Prevention of Terrorism Act {(PTA} and was in-remand custedy at Welikada Prison from
2009.As the confessions were rejected by the High Court, the indictments were

4W|thdrawn by the Attorney General consequent to which the Petltloner was released

from prlson on19.09.2013,

While being in Remand custody the Petitioner was direct eye witness to the incidents that
happened on 9™ and 10" November 2012 in which 27 inmates of the Welikada prison
were killed. The Petitioner wishes to bring to the attention to Your Lordships’ Court what
he saw and was within his personal knowledge of the said tragic incidents for the purpose
of obtaining the reliefs prayed for in this Petition.

THE INCIDENT

On 9" November 2012 at about 1.00 pm the Petitioner and other prisoners at Welikada
prison received information that personnel from the Army and STF were about to enter
the prison to conduct a search operation. The Petitioner got to know that there was an
argument between prison officiais,'and a contingent of Terrorist Investigation Department

{TID) Special Task Force (STF) waiting at the gate of the prison on the procedure related.

to the search operation. The prisbn officials had objected to the entry of TID and STF
personnel armed with firearms without prior permission being sought and obtained.
Petitioner learnt that the TID andzf STF officials insisted that this was an order issued by
Secretary of Defense and therefofe such protocols were not necessary. However, at this
stage, the Chief Jailor Indika Sami)a‘th attached to the Intelligence and Security Division
and presently an Assistant Supc—:‘rii tendent of Prisons intervened and stated that he will
take responsibility and to let the;TlD/STF inside. THE PRISON OFFICIALS ON DUTY HAD
LODGED A LOG ENTRY REGARD‘NG THIS IRREGULAR INGRESS INTO THE PRISON BY

OUTSIDERS.

Soon after gaining entry into the Welikada prison, the STF/TID and prison Intelligence unit
had gone into “L” hall and assaulted the prison inmates with the intention of provoking
the prisoners. The petitioner and other prisoners heard the screaming of the prisoners.

As the prisoners had not retaliated, they moved into the “Chapel Hall” where convicted"

prisoners were kept.
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At this stage the STF and prison inteliigence'surrounde‘d the building and they were
carrying with them weapons and tear gas canisters. As tear gas was directed to even close
by celis, several inmates fell down unconscious. Other inmates were rounded up and
assaulted. This was going on for few hours. Some order was restored around 6.30 pmand
the “L ward” cell and other cells were closed.

Around midnight the STF/TID and Prison Intelligence stormed inside the prison and
started shooting. The Petitioner who was/in the “L Hall” saw a prisoner named T.H.Lesely
De Silva dead as a result of shooting. Petitioner and other prisoners got to know that,
Jothipala, Kapila, Manjusri and Marion were brought in from “Chapel ward” (convicts) to
the M ward and shot. Screaming and'shohting were heard from these prisoners and they
were shot dead. TID and Intelligence unit;sgave updates of what was happening with the
purpose of intimidating the prisoners. | ‘ '
' : |
The petitioner had seen an officer in ‘Vellow T-Shirt whom he later got to know as
Rangajeewa former Narcotics Division of; the Police with pistol in hand had asked for one
Thushara alias Kalu Thushara. There were several prison officers including Commissioner
General of Prisons P.W.Kodippili insideithe prison at that time together with the said
police Narcotics Unit officer Rangajeewa. -
. .

The petiticner saw Thushara being dragéed to the floor and being shot near the gate. The
petitinner had personally seen the body of Thushara next morning and the body had
gunshot injuries in the neck. At about ;6.00 am the petitioner and other prisoners saw
Amila Malik Perera alias Konda Amila being taken in hand cuff and subsequently the
petitioner' got to know that Amila too héd been killed. '

The Petitioner states that the prison was in the control of the Army until 10.00 am on _10“‘
November 2012. By that time 27 ,of the prison inmates had been killed by
STF/Army/TID/Prison Intelligence. The:Petition has made a complaint to the Crimiral

-~ Investigation Department on 02.02.2015 ‘regarding the said incident.

10.

True copy of the said complaint dated on 02.02.2015 and the Receipt is annexed hereto
marked as “P1” and “P1A” are pleaded as part and parcel hereof.

It had also been reported that a store.which contained prisoners’ belongings including
jewelries were to be handed over to ‘the prisoners upon their release had also been
ransacked and,with many valuable items during this planned attack by STF, TID and Prison
intelligence . ’
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11.

12.

13.

14,

15.

1a.

THE AFTERMATH

There had been an inquest proceedings in Magistrate Court of Colombo Case No:
B/6540/02/2012. However the said proceedings have not been concluded yet.

True copy of the proceedings in the said case No: B/6540/2012 is annexed hereto
marked as “P2” and is pleaded as part and parcel hereof..

The petitioner states that there h:éve been several commissions that had been appointed
to inquire into the deaths in prison that occurred on 9™ and 10 of November 2012.
However none of these commisgions had the mandate to investigate and prosecute the
perpetrators. An organization foemed to protect the intends of the prisoners, Committee
for Protecting the Rights of Prisoners has published an index of the commissioners that
were appointed by the authoritiés to inquire into the incident. Sadly the reports/decnsmn
of any of the said committee is hot made available to the families of the dead pnsoners
or to the public.

‘True copy of the said |ndex is annexed hereto marked “P3” and pleaded as part and
parcel hereof,

The petitioner states that althdugh 4 years has lapsed since the brutal killings of these
prisoners no action has yet been taken by the police of the Attorney General to conduct
the investigation and prosecute’the offenders.

\

n : .
The Petitioner states that the said murders committed within the precinct of the Prison is
the sole responsibility of the state and that investigation should have been initiated

according to law immediately. However no such steps have been taken and this

horrendous crime remain uninvestigated for the last four years,

The Petitioner state that, the déceased prisoners were kept in prison.in fiscal custody on '

the orders of the judiciary. It ig the judiciary which has the supreme duty to supervise,
oversee and be in control of the affair pertaining to the prisoners. Often their application
for bail is rejected by the judiciary and consequently their remand is extended. Therefore
when the lives of prisoners are endangered the Judiciary is under obligation to cause and
investigation and inquiry into such incidents and make appropriate directions.

The Petitioner states that, in ten{lms of Section 32(1) (b) of the Code of Criminal Procedure
{CPC), the police have the duty to arrest without an drder from a Magistrate and without
a warrant any person “isagainst whom a reasonable complaint has been made or credible
information has been received or a regsonable suspicion exists of his having been so

concerned”.
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' 17.The Petitioner states that, the Petitioner has made a complaint to the police and has

18.

20.

21.

22.

23,

provided the names and designations of those wha are suspected to have committed the
offence and the police ought to have acted on the complaint and made immediate arrest
of the persons against whom credible information has been received. The police on
purpose and design have failed to act in terms of the law.

. The petitioner states that the families of those whio lost their lives in the said prison

killings are aggrieved and good number of them have lost their bread winners. These
family members urge that the incident be investigated into and properly inquired by the
authorities. They are ata loss to understand why no investigation have been conducted
into the massacre of their loved ones whom they expected to return to normal family
lives, after they served time in the Prison.

Affidavits from some members of the far!nilies of the deceased annexed hereto marked

“pa(a)”, “Pa(b)", “PA(c", “PA(d)", “PA(e)", “P4(f)" and “P4lg)” respectfully and are

pleaded as part and parcel hereof.

The Petitioner states that the report recently issued by the UN High Commissioner for~
Human Rights has cited the Welikada Prison massacre among other emblematic cases in
Sri Lanka and has drawn the attention ofy the GoSL that no justice has been done to the

victims.

A copy downloaded from the website of the Officer of the United Nations is annexed
hereto marked “P5” and is pleaded as pélrt and parcel hereof.

The petitioner - states that the Criminal Investigation Department and the Police
Department have failed and neglected to perform their duties according to law and have
failed even to launch the basic investigations leading up to the prosecution of offenders.

The Petitioner states that the conduct of the Priscn Authorities in failing to prevent
outsiders from entering the prison and committing the said atrocities should be made
subject to credible investigation by the CID. ' o

The Petitioner states that these incidents resulting in the loss of 27 lives within the
Welikada Prison compound and whose lives were the responsibility of the Prison
Authority is an everlasting stigma in the history of this country.

The Petitioner therefore seeks to invoke the jurisdiction of Your Lordships Court by way
of a writ of Mandamus to Command the Respondents to commence an investigation into
the incidents leading to the brutal murder of 27 prisoners inside the Welikaga Prison.
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24.

25,

The Petitioner states that the 1% Respondent is the Officer In overali charge of the Prisons,
the 2" Respondent is the Director of CIO who is ostensibly in charge of the investigation,
the 3' Respondent being the head of the Department of Police, the 4™ Respondent is the
Minister within whose purview lies the entire Prison Authority. The 4™ Respondent is
cited by virtue of being the Chief Legal advisor of the State.

The Petlt:oner state that he has not invoked the jUI’ISdICtIOI’l of Your Lordshlps Court
previously in this matter, ‘

1

WHEREFORE THE PETITIONER PRAYS FOR:
a) Notice to issue on Respondents,

b) Issue a Writ of Mandamus on the 2™ and 3 Respondents commanding them to
commence according to law the investigations into the incidents on S and 10%
December 2012 in the Welikaéja Prison resulting in the death of 27 Prisoners.

I" - .
. f
¢} For such other and further relPef that to Your Lordships shall seen meet.

Attorr{ey at Law for the Petitioner
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INQUIRIES AND REPORTS

No Institution/Mechanism Date of Status/Findings

initiation

Remarks

1 Criminal Investigation Department | 2012
(CID) of the Police

Had taken testimonies
from prisoners including
Sudesh Nandimal at the
Welikada Prison around
the week after the incident.
Nadimai says they had not
taken his full statement as
the :~<mmammﬁo~.m had said
“that is enough” at a point.

Pending. Current status is
unknown

‘
fez

| B

Commission appointed by the
Former Minister of Rehabilitation
and Prison Reforms Chandrasiri
Gajadeera (A 3 Member
Commission, comprising retired
High Court Judge Bandula
Attapattu, retired Deputy Inspector
General(DIG) of police , Gunasena
Thenabadu and Legal Officer of the
Ministry of Prison Reforms,

Mr Lalith Andrahenndi .

2012

The Interim of Final report
has not been may public.

Interim report was reported
to have been handed over to
the Minister in February 2013
and the Final Report was
reported as submitted to the
Minister in November 2013.

The Minister was also quoted
as saying the
recommendations of this

-report couldn’tbe .

implemented as one
Commissioner had disagreed
with some of the
recommendations made by




the other two members. The
report was also said to have
stated that the prisoners had
weapons and they had shot
each other and that the lack of
knowledge in using firearms
and personal vendettas had
led to the deaths of prisoners.

ol

Commission appointed by the
Commissioner General of Prisons,
HU.E.HAO&@E

2012

The report has not been made
public was reported to have
been submitted in November
2012.

Kodipili had dismissed the
allegations that prisoners
were called out by name in
the early hours of 10t |
November 2012, and shot

)
'/ #:‘.é"m

Investigation by Human Rights
Commission of Sri Lanka (HRCSL)

2012

The Chairman of the HRCSL
was repotted to have told
media that the HRCSL's
investigation was put on hold
base on a request by the
Commissioner General of
Prisons. _

There have been no reports of
the findings or publications of
the report




w¥

w

The Committee of inquiry into the
Prison incident 2012 (CIPI)

(Headed by retired Supreme Court
judge Wimal Nambuwasam and
comprising retired. DIG Asoka
Wijeyatillake, retired
Administrative Official and
Attorney-at- Law S.K.Liyanage}

2015

The report has not been made
public. It has been reported
to have been submitted to the
present Prime Minister in
June 2015 and the Minister of
Justice had claimed it was
then submitted to the
Inspector General of Police
(IGP).

The recommendations of this
report have been published in
2015.

Nadimal had given
evidence in front of this
Comrmission

s
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