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Report of the Sub-committee of the Constitutional Assembly of the
Parliament of the Democratic Socialist Republic of Sri Lanka on National &
Public Security, Public Order and Police & Law Enforcement

This Sub-committee of the Constitutional Assembly of the Parliament of the
Democratic Socialist Republic of Sri Lanka was appointed on 5th May 2016
consequent to a Resolution passed by the Constitutional Assembly. Its” mandate
as provided by the Steering Committee of Constitutional Assembly was set-out
as follows:

Law and Order, Public Security, Emergency ’

The Sub-committee comprised of the following members of Parliament:

Hon. Sagala Ratnayake, MP (Chairman)
Hon. W.D.J. Senewiratne, MP
Hon. Palany Thigambaram, MP
Hon. Ameer Ali Shihabdeen, MP
Hon. Ajith Perera, MP

Hon. Douglas Devananda, MP
Hon. Anura Dissanayake, MP
Hon. M.S. Thowfeek, MP

Hon. Mavai S. Senathirajah, MP
Hon. Namal Rajapakse, MP
Hon. Shehan Semasinghe, MP

The Sub-committee commenced its’ deliberations on 25th May 2016. It met on
twenty (20) occasions. The last meeting of the sub-committee was held on 29th
August 2016. During its’ meetings, the Sub-committee discussed matters
contained in its’ mandate, under two distinct themes. They are, ‘Police and Law
Enforcement’ and ‘National & Public Security, Public Order and Emergency’.
The proposals of the Sub-committee have been classified under these two
themes, and are being presented in that manner.

Having obtained the concurrence of the Steering Committee, the services of two
Experts were obtained by the Sub-committee. They were Additional Solicitor
General and President’s Counsel Mr. Yasantha Kodagoda and the former
Inspector General of Police Mr. N. K. lllangakoon. They participated during all
deliberations of the Sub-committee. Mr. Yasantha Kodagoda, PC informed the
Sub-Committee, that the views he has expressed during deliberations of the
Sub-committee are those of his, and may not necessarily reflect the views of the
Honourable Attorney General. The Sub-committee also had the benefit of two
other Experts nominated by the Steering Committee. They were Attorney

1 The scope of the mandate of the Sub-Committee was clarified by Hon.Dr. Jayampathy
Wickremaratne, PC, as a meeting held on 8th June 2016, to include Public Security
Ordinance,



Mr. Niran Anketell and Professor Kapila Perera. The Subcommittee also had the
benefit of receiving the expert opinion of Professor Suri Ratnapala sequel to a
request made to him. Some of the views of the Experts are reflected in this
Report. With regard to certain aspects, the proposals contained in the Report
are different to the views of some of the Experts. However, the proposals
contained in Part Il of the Report necessarily stems from the proposals made by
the two Experts appointed by the SubCommittee. All Experts extended their
services on a voluntary basis. The Subcommittee wishes to place on record its
sincere appreciation of the services provided by the Experts.

The Sub-committee took into consideration the written representations
received from the following political parties and entities:

Lanka Sama Samaja Party
Mahajana Eksath Peramuna
Communist Party of Sri Lanka
Socialist Alliance

Sri Lanka Janatha Peramuna
Democratic Left Front
Upcountry Peoples Front
Akhila Ilankai Tamil Mahasabha
Northern Provincial Council
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The Sub-committee had the benefit of taking into consideration the views of
Chief Ministers and their representatives, at a joint meeting held with the Sub-
committee on ‘centre periphery relations’.

The Sub-committee also invited the following organizations and officials to
present their views, and were pleased to receive useful views:

Human Rights Commission of Sri Lanka
Bar Association of Sri Lanka

Chief of Defence Staff

Commander of the Sri Lanka Army
Commander of the Sri Lanka Navy
Commander of the Sri Lanka Air Force
Inspector General of Police

Women'’s Caucus of the Parliament
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. National Women’s Committee
10. Joint Opposition in Parliament

The Sub-committee carefully studied and took into consideration the Report on
Public Representations Committee on Constitutional Reform.

The deliberations of the sub-committee commenced following the tabling of
concept papers on both areas of the mandate of the sub-committee by Mr.



Yasantha Kodagoda, PC and a concept paper by Mr. N.K. lllangakoon on the first
area of the mandate. Mr. Niran Ankatell also presented his views on both areas.
A written opinion was received from Prof. Suri Ratnapala regarding Mr.
Yasantha Kodagoda’s concept papers.

Hon. Douglas Devananda, MP and Hon. M. Senathirajah, MP presented their
views on two occasions in written form and the contents thereof were taken up
for discussion.

The Sub-committee received the views of Hon. Dr. Jayampathy Wickremaratne,
PC, MP and Hon. M.A. Sumanthiran, MP, as they were present on invitation,
during most of its’ meetings. The following is the policy and legal framework
which the Sub-committee proposes be adopted by the Constitutional Assembly
relating to the aforestated two broad themes. The Sub-committee appreciates
that, it would not be possible (nor would it be necessary) to accommodate the
entirety of the following principles and features in the proposed new
Constitution of Sri Lanka. However, the Sub-committee is of the view that,
principles and provisions which cannot and need be accommodated in the
proposed Constitution should necessarily be included in two new laws, which
the Parliament should enact, soon after the adoption of the proposed new
Constitution. They would be the National & Public Security and Emergency Act
(to repeal and replace the Public Security Ordinance), and a new ‘Police Act’
(which would repeal and replace the Police Ordinance). Principles and
provisions that should be included in these two new laws, have been identified
by the Sub-committee and printed in this Report initalics. It is pertinent to place
on record that, the principles which are being proposed for inclusion in the new
Constitution, would not gain operational ability, unless the earlier mentions two
new laws are enacted containing the provisions in this Report printed in italics.

Though attempts were made to reach consensus on all principle features of the
recommendations of the Sub-committee, it was not possible to do so. The
Report contains the views of the majority of the members of the Subcommittee.

Due to constraints of time, it was not possible for the Sub-committee to fully
take into consideration the views submitted in written form, by the following:

1. Women'’s Caucus of the Parliament
2. Human Rights Commission of Sri Lanka

The said written representations are attached to this Report as annexures.



Part |
Police & Law Enforcement

1. Sri Lanka Police?

a. Sri Lanka shall have a Police established in terms of the Constitution and the
Police Act called the ‘Sri Lanka Police’.
b. The Sri Lanka Police shall be the premier criminal law enforcement agency of
the Republic.
c. The Sri Lanka Police shall comprise of the following:
i.  Sri Lanka National Police
ii.  Sri Lanka Provincial Police
d. The Sri Lanka Police shall have officers holding the following ranks:
i. Inspector General of Police
ii.  Senior Deputy Inspector General of Police
iii.  Deputy Inspector General of Police
iv.  Senior Superintendent of Police
v. Superintendent of Police
vi.  vi. Assistant Superintendent of Police
vii.  vii. Chief Inspector of Police
viii.  viii. Inspector of Police
ix. ix. Sub Inspector of Police
X.  X. Police Sergeant
xi.  xi. Police Constable
e. While these ranks shall be the norm, the National Police Commission on the
recommendation of the Inspector General of Police may from time to time
amend, remove or add to these ranks.
f. Ranks Police Constable to Chief Inspector of Police shall have the following
specialisations:
i.  Crime Investigation
ii. Detective
iii.  Crime Prevention & Community Policing
iv.  Traffic Regulation
v.  Prosecutions
vi.  Security

vii.  Forensics

viii.  Intelligence
ix.  Information Technology and Cyber Security
X.  Victim & Witness Assistance and Protection
xi.  Management & Administration

xii.  Finance

xiii.  Human Resources Development and training

2 The Sub-committee decided to remove the existing reference to the Police being a ‘Force’.



xiv.  Any other area that from time to time may be recognised and gazetted
by the National Police Commission on the recommendation of the
Inspector General of Police.

g. The following shall be the primary duties of the Sri Lanka Police:
i.  Upholding the rule of law.

ii.  Maintaining the peace, and law and order.

iii.  Protecting the public from harm caused by the committing of offences.

iv.  Enforcing criminal laws as provided by law.

v.  Promptly, impartially, fairly and comprehensively investigating the
alleged committing of offences, identifying and arresting perpetrators of
offences and initiating criminal proceedings against such persons.

vi.  Protecting the rights and entitlements of victims of crime.
vii.  Protecting the entitlements of witnesses to offences.
viii.  Upholding the Fundamental Rights of persons, including persons

suspected and accused of having committed offences.
h. The primary functions of the Sri Lanka Police shall be the following:
i.  Protection of the national security and the defence of Sri Lanka.

ii.  Protection of the security of the people of Sri Lanka.

iii.  In association with the armed forces of Sri Lanka, protecting the unity,
territorial integrity and sovereignty of Sri Lanka.

iv.  Countering terrorism.

v.  Protecting State property and places of national importance.

vi.  Preventing the committing of offences.
vii.  Detecting the committing of offences.
viii.  Investigating the committing of offences, including the identification,

apprehension and arrest of offenders.

ix.  Maintaining law and order.

x.  Dispersing unlawful assemblies and other public groupings obstructing
the maintenance of essential services and supplies.

xi.  Subject to the powers and functions of the Attorney General, initiating
criminal proceedings against offenders and prosecuting offenders in the
Magistrates Court.

xii.  Preventing and clearing public nuisances.

xiii.  Performing any other function that may by law be entrusted to the Police.

i. Sri Lanka Police shall have a flag as denoted in ‘Annexure A’ of the Police Act.

j. Srilanka Police shall have an emblem, as denoted in ‘Annexure B’ of the Police
Act.

k. All officers of the Sri Lanka Police (irrespective of their attachment to the Sri
Lanka National Police or a Provincial Police) shall wear the same uniform and
insignia (based on the prescribed situation), as prescribed from time to time by
the Inspector General of Police in consultation with the National Police
Commission. The insignia shall distinctively reflect the rank, specialisation and
whether such officer is attached to the National Police or to a Provincial Police.
However, the Inspector General of Police shall authorize officers of Provincial
Police to wear a distinctive shoulder flash, to reflect the Provincial Police to
which such officer is attached. Such flash shall be designed in consultation with
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the Governor, Chief Minister and respective Provincial Police Commission, and
the respective Provincial Police Commissioner. In addition to the Sri Lanka
Police Flag, the Provincial Police shall also have a flag, denoting the province,
as approved by the National Police Commission and the respective Provincial
Police Commission.

The provision of financial resources to the Sri Lanka Police shall only be by the
Government of Sri Lanka.

. Arms and ammunition, vehicles and equipment necessary for the Sri Lanka

Police shall be procured only by the Government of Sri Lanka and assigned to
the Sri Lanka Police.

Sri Lanka National Police

The Sri Lanka National Police shall comprise of the following:
i.  SrilLanka Police Headquarters.

ii.  Management, Finance, Administration, Human Resources and Welfare
Division.

iii.  Functional and Territorial Divisions determined by the Inspector General
of Police in consultation with the National Police Commission and the
Minister in-charge of the subject of Police.

iv.  Criminal Investigation Department

v.  Narcotics Control and Investigation Agency.

vi.  Counter Terrorism Agency.

vii.  Police Maritime Division.

viii.  Assistance to and Protection of Victims of Crime and Witnesses Division.

ix.  Colombo Metropolitan Police.
X.  Crime Intelligence Agency.
xi.  Women and Children’s Division.

xii.  Special Task Force.
xiii.  Serious Financial and Economic Crimes Investigation Agency
xiv.  Internal Affairs Division.
xv.  Special Branch
xvi.  International Affairs and Coordination Agency.
xvii.  Police Central Armoury and Firing Ranges
xviii.  National Police Academy

xix.  Sri Lanka Police College and its’ Wings

xx.  SriLanka Police Reserve

The organizational presence of the Sri Lanka National Police Force shall take
the form of Ranges, Divisions, Agencies, Bureaus, Units, Police Stations and
Police Posts, and any other form determined by the Inspector General of Police
and approved by the National Police Commission.

The Inspector General of Police shall establish and maintain a unit under his
direct supervision to facilitate the interaction and cooperation between the
National Police and Provincial Police.

The National Police Commission shall in consultation with the Inspector
General of Police, on a request by a Provincial Police Commission, release a



specified number of police officers of the National Police to the respective
Provincial Police.

Provincial Police

a.

There shall be a Provincial Police per each Province.

The Provincial Police shall be known as the “ ... (name of the province) ...

Provincial Police”. (e.g. Sabaragamuwa Provincial Police)

Every Provincial Police shall comprise of the following:

i. Provincial Police Headquarters Bureau.

ii. A District Bureau (territorial) per every administrative district.

iii. A number of functional Bureaus as determined by the Provincial Police
Commissioner, in consultation with the Chief Minister and the
respective Provincial Police Commission.

iv. Provincial Police Training Institute.

The organizational presence of the Provincial Police shall take the form of the

Provincial Police Headquarters, Bureaus, Units, Police Stations and Police

Posts.

The Provincial Police Headquarters, Bureaus, Units, Police Stations and Police

Posts shall be established as determined by the respective Provincial Police

Commissioner in consultation with the respective Provincial Police Commission

and the Chief Minister.

Police officers of a Provincial Police may ordinarily exercise their powers and

functions only within the respective province. However, in accordance with

guidelines issued in that regard by the Inspector General of Police in
consultation with the Provincial Police Commissioners, officers of the

Provincial Police may for the purpose of giving effect to a legal duty entrusted

to him, discharge his powers and functions outside his province.

Provincial Police shall cooperate with the National Police based on guidelines

issued by the National Police Commission developed in consultation with the

Inspector General of Police.

It shall be lawful for two or more Provincial Police or for the National and a

Provincial Police or for the National and two or more Provincial Police to

undertake and carryout a joint investigation or operation.

Where a State of Emergency has been declared, other than in response to a

natural disaster, the Inspector General of Police may with the view to

effectively responding to the situation that has arisen, bring one ore more

Provincial Police under his direct command.

Where the Inspector General of Police in consultation with the National Police

Commission and the respective Provincial Police Commission, and having

afforded an opportunity to the respective Provincial Police Commissioner, has

formed the view that, there exists systematic and widespread (a)

insubordination, or (b) wilful violation or neglect of duties and functions or (c)

mutiny or riotous conduct, or (d) attack or imminent attack on the unity,

territorial integrity or sovereignty of Sri Lanka, he shall, with the sanction of
the President, suspend the functioning of the relevant Provincial Police, and
take steps to disarm officers of the relevant Police. He shall thereafter, assign
duties and functions of the relevant Provincial Police to be carried out by the

7



National Police Force. Following inquiry, if at a point of time, the Inspector
General of Police Forms the view that, the officers of the relevant Provincial
Police would duly discharge its duties, powers and functions, he shall withdraw
the suspension imposed and the relevant Provincial Police will resume its
functioning. If the Inspector General of Police following consultations with the
Governor of the Province, Chief Minister and the Provincial Police
Commissioner forms the view that it would not be appropriate to lift the
suspension, he shall with the sanction of the President, dissolve the relevant
Provincial Police Force. Following the dissolution of a Provincial Police, its’
duties, powers and functions shall be carried out by the National Police.
Following dissolution, the Inspector General shall assist the relevant Provincial
Police Commission, to reconstitute and activate the relevant Provincial Police.

4. National Police Commission

a.

There shall be a National Police Commission, established in terms of the
Constitution.
The National Police Commission shall comprise of its” Chairman and four
other members.
The Chairman and the Members of the National Police Commission shall be
appointed by the Constitutional Council having obtained the concurrence of
the President.
The Chairman and the members of the National Police Commission shall be
persons experienced in the fields of management of police, public
administration, criminal justice, and sociology.
Not less than a certain number of the Members of the Provincial Police
Commission shall be females. 3
The Chairman and the Members of the National Police Commission shall
serve on a full-time basis.
The Chairman and the Members of the National Police Commission shall hold
office for a period of 5 years.
The National Police Commission shall be assisted by its’ Secretary (appointed
by the National Police Commission) and its’ Secretariat.
The powers and functions of the National Police Commission shall be the
following:
Developing and adopting schemes of recruitment, appointment, transfer,
promotion, disciplinary control (including termination of the services), of
the officers of the National Police.
Enforcement of the afore-stated schemes relating to police officers of
the National Police.
Approving schemes of recruitment, appointment, promotion, transfer
and disciplinary control of officers of the Provincial Police, made by
Provincial Police Commissions.
Ratifying appointments made by Provincial Police Commissions to
Provincial Police.
On the recommendation of the Inspector General of Police, appointment
of the (a) Commissioner of the Criminal Investigation Department, (b)
Commandant of the Special Task Force, and the Heads of functional and
territorial Divisions of the National Police.

3 This number may be decided in due course by the Constitutional Assembly.
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vi.
Vii.

viii.

Appointment of the Director of the Internal Affairs Division.
On the recommendations made by the Inspector General of Police,
transferring police officers within the National Police.
On a consideration of investigations conducted by the Internal Affairs
Division, recommending to the Attorney General, the consideration of
the institution of criminal proceedings against police officers found
responsible for committing offences.
With the concurrence of the respective Provincial Police Commission,
absorbing police officers from the Provincial Police to the National Police
Force.
With the concurrence of the relevant Provincial Police Commission,
releasing police officers from the National Police to be absorbed into the
respective Provincial Police.
The National Police Commission shall formulate guidelines, rules and
regulations in consultation with the Provincial Police Commissions regarding
the selection, recruitment, appointment, training, promotion and disciplinary
control of police officers to the Provincial Police. (This is to ensure adherence
to national standards in selection, recruitment, appointment, training,
promotion and disciplinary control.)
The National Police Commission in consultation with the Provincial Police
Commissions shall determine the cares, salaries and other emoluments to be
paid to police officers of the National and Provincial Police.
The National Police Commission shall apportion funds allocated by the
government to the National Police and to Provincial Police.
The National Police Commission shall be entitled to delegate one or more of
its’ functions to the Inspector General of Police.
Decisions of the National Police Commission shall be appealable to the
Administrative Appeals Tribunal.
Decisions of the National Police Commission shall be amenable to the
Fundamental Rights jurisdiction of the Supreme Court and the Writ
jurisdiction of the Court of Appeal.

5. Provincial Police Commissions

a.

There shall be a Provincial Police Commission for every Province established
in terms of the Constitution.

Each Provincial Police Commission shall comprise of its’ Chairman and two
other Members.

The Chairman and the Members of the Provincial Police Commissions shall be
appointed by the Constitutional Council having considered nominations
jointly provided by the Chief Minister of the Province and the Leader of the
Opposition of the respective Provincial Council.

Not less than a certain number of the Members of the Provincial Police
Commission shall be females. *

The Chairman and the Members of the Provincial Police Commissions shall
serve on a full-time basis.

The Chairman and the Members of the Provincial Police Commissions shall
hold office for a period of 5 years.

# This number will be decided in due course of the Constitutional Assembly.
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vi.

Vii.

viii.

The Provincial Police Commission shall be assisted by its Secretary (appointed
by the relevant Provincial Police Commission) and its’ Secretariat.
The Chairman and the Members of Provincial Police Commissions shall be
persons experienced in the fields of management of police, public
administration, policing, and criminal justice.
The powers and functions of the Provincial Police Commissions shall be the
following:
Developing and adopting schemes of recruitment, appointment,
promotion, transfer and disciplinary control of officers of the respective
Provincial Police and obtaining the approval to such schemes from the
National Police Commission.
Recruitment and appointment of police officers to serve in the respective
Provincial Police and granting promotions and obtaining the ratification
of the said decisions from the National Police Commission. When
recruiting personnel to serve in a Provincial Police, due consideration
shall be given to the linguistic skills of the persons being considered for
selection, on a consideration of the languages being spoken by citizens of
the said Province.
Making recommendations to the National Police Commission regarding
the appointment of the respective Province Police Commissioner.
On recommendations made by the respective Provincial Police
Commissioners, transfer of police officers within the Provincial Police.
In collaboration with the respective Provincial Police Commission,
transferring police officers from one Provincial Police to another
Provincial Police.
Disciplinary control including termination of services of police officers of
the respective Provincial Police.
With the concurrence of the National Police Commission, absorbing
police officers from the National Police who are released by the National
Police to serve in the respective Provincial Police.
With the concurrence of the National Police Commission, releasing police
officers from the Provincial Police Force to be absorbed into the National
Police.
When recruiting persons to serve as police officers attached to a Provincial
Police, the respective Provincial Police Commissions shall have due regard to
the ethnic and linguistic ratios of the relevant province.
When recruiting persons to serve as police officers attached to a particular
Provincial Police, preference shall be given to applicants ordinarily resident in
the respective province.
When recruiting persons to serve as police officers attached to a particular
Provincial Police, due regard shall be given to the competence of such officers
to speak the predominant language spoken by the people of the respective
Province.
The Provincial Police Commission shall be entitled to delegate one or more of
its’ functions to the respective Provincial Police Commissioner or to any other
officer of the respective Provincial Police, holding a rank not below the rank
of Senior Superintendent of Police.
Any police officer aggrieved by a decision of a Provincial Police Commission
may appeal to the Administrative Appeals Tribunal.
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Inspector General of Police

QO

The Inspector General of Police shall be the Head of the Sri Lanka Police.

The Inspector General of Police shall be empowered to issue directions to
Provincial Police Commissioners on matters relating to overall management
and administration, and the execution of duties and functions of the
Provincial Police. Provided however, the Inspector General of Police shall not
be empowered to give directions to Provincial Police Commissioners in
respect of matters pertaining to which the Provincial Police is conferred with
exclusive jurisdiction.

The Inspector General of Police shall be responsible for the management and
administration of the National Police.

The Inspector General of Police shall be appointed by the President on a
recommendation made in that regard by the Constitutional Council.

Any (and only a) Senior Deputy Inspector General of Police shall be entitled to
be appointed as the Inspector General of Police. To that category shall belong
Provincial Police Commissioners.

Following the appointment of the Inspector General of Police, he shall be
entitled to serve in such appointment up to the completion of 63 years of
age, and his services shall not be extended beyond such age.

The maximum period of service of an Inspector General of Police shall be 4
years.

The Constitutional Council shall be empowered to exercise disciplinary
control in respect of the Inspector General of Police.

The services of the Inspector General of Police shall not be terminated, unless
on grounds of (a) serious violation of the law, (b) bribery, corruption or fraud,
(c) abuse or misuse of power, (d) brining the office of the Inspector General of
Police into disrepute, or (e) ill health. Following an inquiry being conducted and
a determination being reached by the Constitutional Council that the Inspector
General of Police is guilty of one or more of the grounds stated above, the
Constitutional Council shall address a Memorandum to Parliament, and the
services of the Inspector General of Police shall be terminated only upon a
majority of the Members of Parliament voting in favour of a Resolution
terminating the services of the Inspector General of Police.

The Inspector General of Police shall be obliged to give effect to the advice of
the National Police Commission.

The Inspector General of Police shall be entitled stipulate standards and
guidelines to be followed by Provincial Police in the discharge of their duties
and functions including the conduct of investigations.

The Inspector General of Police shall be the ‘central authority’ for the purposes
of the Mutual Assistances in Criminal Matters Act.

The Inspector General of Police shall be entitled to represent the Sri Lanka
Police in international fora and enter into agreements with foreign law
enforcement agencies.

On matters of policing policy, policing requirements, and law & order, the
Inspector General of Police shall be responsible to the Minister in-charge of
the subject of ‘Police’. Provided however, the Minister shall not be
empowered to issue case specific instructions with regard to the conduct of
criminal investigations.
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Provincial Police Commissioners

QO

There shall be a Provincial Police Commissioner per every Province.
Provincial Police Commissioners shall be the Chief of the respective Provincial
Police Force.

Provincial Police Commissioners shall be empowered to issue directions to
police officers of the respective Provincial Police.

Provincial Police Commissioners shall be responsible for the overall
management and administration of the respective Provincial Police
Provincial Police Commissioners shall be appointed by the National Police
Commission, on a recommendation made by the respective Provincial Police
Commission.

Any Senior Deputy Inspector General of Police shall be entitled to be
considered for appointment as a Provincial Police Commissioner.

Following the appointment of a Provincial Police Commissioner, he shall be
entitled to serve in such appointment up to the completion of 61 years of
age, and his services shall not be extended beyond such age.

The maximum number of years of service of a Provincial Police Commissioner
in a given Province shall be 3 years. Thereafter, he shall not be entitled to be
re-appointed as the Provincial Police Commissioner of the same Province.
The National Police Commission shall be empowered to exercise disciplinary
control in respect of Provincial Police Commissioners.

A Provincial Police Commissioner of one Province shall be entitled to be
subsequently appointed as a Provincial Police Commissioner of another
Province.

A Provincial Police Commissioner shall be entitled to join the National Police
Force.

A Provincial Police Commissioner shall be entitled to be considered for
appointment as the Inspector General of Police.

The services of a Provincial Police Commissioner shall not be terminated,
unless on grounds of (a) serious violation of the law, (b) bribery, corruption or
fraud, (c) abuse or misuse of power, (d) brining the office of the Inspector
General of Police into disrepute, or (e) ill health. Following an inquiry being
conducted and a determination being reached by the National Police
Commission that the relevant Provincial Police Commissioner is guilty of one
or more of the grounds stated above, the National Police Commission shall
address a Memorandum to Parliament, and the services of the relevant
Provincial Police Commissioner shall be terminated only upon a majority of
the Members of Parliament voting in favour of a Resolution terminating the
services of the relevant Provincial Police Commissioner.

Provincial Police Commissioners shall be obliged to give effect to advice of
the respective Provincial Police Commission.

On matters of policing policy, law and order, and policing requirements, the
Provincial Police Commissioners shall be responsible to the respective
Minister of the Board of Ministers of the respective Provincial Council in
charge of the subject of ‘law and order’. Provided however, such Provincial
Minister shall not be empowered to issue case specific instructions relating to
the conduct of criminal investigations.

Powers and functions of the National Police

a.

The National Police shall be entitled to investigate the committing of the
following offences:
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vi.

Vii.
viii.

Xl.

Xii.

xiii.

Xiv.

XV.

Any offence against the Republic, including offences punishable in terms
of sections 114, 116 to 126, and 128 to 137 of the Penal Code

Offences prejudicial to national security, territorial integrity and
sovereignty.

Terrorism and related offences.

Any offence committed against the President, Prime Minister, the
Speaker of Parliament, a Minister of the Cabinet of Ministers, a Deputy
Minister or a Member of Parliament.

Any offence committed against a Judge of the Supreme Court, Court of
Appeal or any other judicial officer, Attorney General or an officer of the
Attorney General’s Department, a member of the Constitutional Council,
a member of any Commission, a member of the National Police
Commission or the Provincial Police Commissions, Secretary General of
Parliament, an officer of the Sri Lanka Administrative Service, or Sri Lanka
Foreign Service.

Any offence relating to the Sri Lanka Police, Sri Lanka Army, Sri Lanka
Navy or the Sri Lanka Air Force or a member thereof.

Any offence relating to Elections.

Any offence against a diplomatic or consular representative of a foreign
state, or a visiting foreign Head of State or Head of Government.

Any offence against an officer of an inter-governmental organization.
Offences relating to coins, currency and government stamps.

Any offence relating to property belonging to the Republic or a public
corporation, or company established the whole of part of the capital
whereof has been provided by the Republic

Any international or transnational crime.

Any offence under any aw relating to any matter in the Reserved List.
(Matters in respect of which the Parliament has legislative competence.)
Any offence committed wholly or partly within the Capital territory and
the Colombo Metropolitan Area.

Any offence where the Inspector General of Police in consultation with
the respective Provincial Police Commissioner forms the view that, (a) in
view of the high degree of expertise that may be necessary for the
conduct of the investigation, which is not available with the respective
Provincial Police, or (b) the respective Provincial Police is unable or
unwilling or does not carryout the respective investigation, or (c) the
respective Provincial Police Commissioner / Commission requests, it
would be necessary to cause the conduct of the relevant investigation by
the National Police.

b. The National Police shall give effect to the following functions:

vi.

Protection of the national security and defence of Sri Lanka.

Protection of the security of the people of Sri Lanka.

In association with the armed forces of Sri Lanka, protecting the unity,
territorial integrity and sovereignty of Sri Lanka.

Protecting State property of national importance and public installations,
as may be designated from time to time by the Minister in-charge of the
subject of ‘Police’ in consultation with the Inspector General of Police.
Preventing the committing of offences in respect of which the National
Police has powers of investigation.

vi. Detecting the committing of offences in respect of which the National
Police has powers of investigation.
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Vii.

viii.

Maintaining law and order and essential services that may be disrupted

from riots, insurgencies, civil disobedience campaigns and acts of

terrorism.

Subject to the powers and functions of the Attorney General, initiate

criminal proceedings against offenders and prosecute offenders in

Magistrates Courts.

Submitting notes of investigations to the Attorney General for the

consideration of the institution of criminal proceedings.
The Inspector General of Police shall from time to time determine the nature
and quantity of arms and ammunition and other equipment that may be
possessed and used by the National Police. Such details shall include the
nature and quantity of arms and ammunition any individual officer shall
possess generally and at particular situations and the total quality that may
be with the National Police at any given point of time.

9. Powers and Functions of the Provincial Police

a.
i
ii.

b.

vi.

Vii.

viii.

Xi.

Provincial Police shall be entitled to investigate the committing of the
following offences:
All offences other than offences the National Police has been
empowered by law or authorised in terms of the law to investigate.
Any offence contained in a Statute enacted by the respective Provincial
Council.
Provincial Police shall exercise the following functions:
Protection of the provincial security of the respective Province.
Protection of the security of the people of the respective Province.
Protecting State property within the Province other than property and
installations being protected by the National Police.
Preventing the committing of offences in respect of which the Provincial
Police has powers of investigation.
Community policing.
vi. Conduct of investigations into trans-provincial offences, based on
guidelines issued by the Inspector General of Police.
Detecting the committing of offences in respect of which the Provincial
Police has the powers of investigation.
Maintaining law and order within the Province.
Presenting notes of investigations to the Attorney General for the
consideration of the institution of criminal proceedings.
Subject to the powers and functions of the Attorney General, initiating
criminal proceedings against offenders and prosecuting offenders in the
Magistrates Courts, alleged to have committed offences in respect of
which the Provincial Police Force has powers of investigation.
Preventing and clearing public nuisances.
A Provincial Police shall be entitled to carry and use arms, ammunition and
equipment that may be prescribed from time to time along with the
respective quantity, by the Inspector General of Police. The Inspector General
of Police shall when deciding on such matter consult the relevant Provincial
Police Commissioner. Such details shall include the nature and quantity of
arms and ammunition any individual officer shall possess generally and at
particular situations and the total quantity of arms, ammunition and
equipment.
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10. Criminal Investigation Department

11.

12,

a. The Criminal Investigation Department shall be the premier institution of the
Sri Lanka Police, empowered to investigate the committing of complex
offences.

b. The Criminal Investigation Department shall be headed by a Commissioner,
who shall be a police officer holding a rank not less than a Senior Deputy
Inspector General of Police.

c. The Commissioner of the Criminal Investigation Department shall be
appointed by the National Police Commission on a recommendation by the
Inspector General of Police.

d. The Criminal Investigation Department shall conduct investigations into the
committing of serious and complex offence, under the following
circumstances:

i On a direction issued by the Inspector General of Police.
ii. On the advice of the National Police Commission.
iii. On the advice of the Attorney General.
iv. On a request by a Provincial Police Commissioner.

Colombo Metropolitan Police

a. The Colombo Metropolitan Police shall be entitled to exercise the powers and
functions of the National Police and the Provincial Police of the Western
Province, in respect of the Colombo Metropolitan area.

b. The President shall on the advice of the Prime Minister be entitled to
determine from time to time the geographical area to be designated the
‘Colombo Metropolitan Area’. The determination shall be published in the
Gazette. ®

c. The Colombo Metropolitan Police shall be responsible for the security of the
Colombo Metropolitan Area.

d. The Colombo Metropolitan Police shall be responsible crime prevention and
detection within the Colombo Metropolitan area.

e. The Colombo Metropolitan Police shall be empowered to investigate the
committing of any offence either wholly or partly committed within the
Colombo Metropolitan Area.

f.  The Provincial Police of the Western Province shall not be entitled exercise
provincial police powers in respect of the Colombo metropolitan area.

g. Colombo Metropolitan Police shall be headed by a Commissioner designated
‘Colombo Metropolitan Police Commissioner.

h. The Colombo Metropolitan Police Commissioner shall be appointed by the
National Police Commission on the recommendation of the Inspector General
of Police, and shall hold a rank not less than a Deputy Inspector General of
Police.

Special Task Force

a. The Special Task Force shall be a para-military unit, within the Sri Lanka
Police.

b. The Special Task Force shall be headed by a Commandant designated
‘Commandant of the Special Task Force’.

Some Members of the Sub Committee were of the view that, the geographical area in
respect of which the Colombo Metropolitan Police shall exercise authority, should be
confined to the ‘Capital Territory’ stipulated in the proposed Constitution.
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The Commandant of the Special Task Force shall be appointed by the
National Police Commission on the recommendation of the Inspector General
of Police, and shall hold a rank not less than a Deputy Inspector General of
Police.

The Special Task Force shall support the armed forces in the protection of
national security, and the protection of the territorial integrity and
sovereignty of the Republic.

Officers of the Special Task Force shall be entitled to exercise powers and
functions of all police officers of the Sri Lanka Police.

13. Internal Affairs Division

There shall be an Internal Affairs Division headed by a Commissioner, to
investigate the following allegations and information in respect of police
officers attached to the National and Provincial Police.

(i) Committing of offences, including corruption.

(ii) Violation of internal rules and regulations.

(iii) Abuse and misuse of power and authority.

(iv) Violation of discipline and bringing the Sri Lanka Police into disrepute.
The Commissioner shall be appointed by the National Police Commission and
shall report directly to the National Police Commission.

The Internal Affairs Division shall undertake and carryout investigations and
inquiries directed by the National Police Commission, to be carried out.

14. Special Branch

a.

There shall be a Special Branch to gather, process and disseminate intelligence.
The Special Branch shall be headed by a Commissioner.

The Commissioner of the Special Branch shall be appointed by the National
Police Commission on a recommendation of the Inspector General of Police.
The Special Branch shall comprise of police officers appointed by the National
Police Commission on the recommendation of the Inspector General of Police.
The Commissioner of the Special Branch shall report directly to the Inspector
General of Police.

15. Miscellaneous and Transitional Provisions

Pending the enactment of a new law, the Sri Lanka Police Force established
and presently functioning in terms of the Police Ordinance shall continue to
function.

Within 3 months of the Constitution coming into operation, the National Police
Commission shall be established.

Within 6 months of the Constitution coming into operation, the Provincial
Police Commissions shall be established.

Within 1 year of the Constitution coming into operation, the National and
Provincial Police shall be established and shall come into operation.

Till the establishment of the National and Provincial Police Commissions, the
Sri Lanka Police Force established and functioning prior to the coming into
operation of the Constitution shall continue to function.
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Part Il - National & Public Security and Public Order®

1 Situations 7 in respect of which an Emergency may be declared and
Emergency Regulations made:

(i) Inview of a clear existence or clearly imminent existence of one or more of the
following situations, a State of Emergency may be declared only under one or
more of the following circumstances:

a.

S@®@ PO a0 T

Attacks on the unity, territorial integrity and sovereignty of Sri Lanka.
Armed aggression on Sri Lanka

Threats and or attacks on the defences of Sri Lanka.

Threats and attacks affecting national security.

Threats and attacks on the security of the people of Sri Lanka.
Serious and widespread disruption of public order.

Occurrence of mass natural or accidental disasters.

Situations affecting the maintenance of public or other essential
services and supplies.

(i) An Emergency shall be declared by the making of a Proclamation to such effect,

in terms of the following provisions of the Constitution.

(iii) A declaration of a State of Emergency shall have no effect on the operation of

the Constitution. Provided however, Emergency Regulations made pursuant to

the declaration of a State of Emergency, may derogate from and restrict the

exercise of certain Fundamental Rights and protections provided by such
Rights, to the extent such derogations and restrictions may be imposed in
terms of the Constitution.

2.  Purposes for which Emergency Regulations may be made following a
Proclamation being issued declaring an Emergency (scope and the nature of
the Emergency Regulations):

(i) Emergency Regulations may be made to achieve only one or more of the
following purposes:

a.

P a0 T

b

Protection of the unity, territorial integrity and sovereignty of Sri
Lanka.

Protection of the defences of Sri Lanka.

Protection of national security.

Protection of the security and wellbeing of the people of Sri Lanka.
Prevention of attacks on the unity, territorial integrity and sovereignty
of Sri Lanka and the defences of Sri Lanka.

Measures necessary for the restoration of public order and normalcy.
Maintenance, protection and regulation of public order.

6 The scheme contained in this Part of the Report relating to the declaration of the State of Emergency has
been formulated on the premise that the President shall be the Head of the Executive Branch of the
State, and that he would possess executive power

7 This is a reference to possible ground situations of National importance that may arise, which warrant
expeditious action being taken by the Executive. Such action would primarily take the form of making
subordinate and extraordinary legislation. Empowering the Executive to take such measures is
necessary, as the routine Parliamentary law enactment procedure is not expedient. Nevertheless, the
procedure to be followed and the legislation so made, should necessarily and finally come under
Parliamentary scrutiny and control.

17



Measures necessary for the reactivation, regulation, management
and control of essential services and supplies.

Protection of the lives of the people of Sri Lanka in the immediate
aftermath of a mass natural or accidental disaster and to effectively
respond to such a situation, including measures to (i) mitigate the
damage, (ii) protect the wellbeing of affected people and (iii) restore
and maintain essential services and supplies.

Criminalise conduct (by making offences) which have an adverse
impact or bearing on the (i) unity, territorial integrity and sovereignty
of Sri Lanka, (ii) national security, (iii) defence of Sri Lanka, (iv) security
of the people, (v) public order, (vi) wellbeing of the people, and (v) the
maintenance of essential services and supplies. (

Provide for punishment for the committing of such offences in terms
of the Emergency Regulations.

Provide for the prevention of the committing of offences in terms of
the Emergency Regulations.

Provide for the adoption of measures that may be necessary for the
prevention of persons committing offences in terms of Emergency
Regulations.

Prohibiting and restricting the entry and departure of person, who
may commit offences in terms of Emergency Regulations.

Provide for the investigation of the committing of such offences,
including the identification, detection, arrest, detention, remand, of
perpetrators of offences in terms of Emergency Regulations, entering
and searching premises for the purpose of conducting investigations,
and taking custody of movable property for the conduct of
investigations.

Institution of criminal proceedings, trial and prosecution of persons
who have committed offences in terms of the Emergency Regulations.
Punishment of the management of penal sanctions imposed persons
who have committed such offences.

Suspending, amending and modification of provisions of laws
(including laws enacted by Parliament and statutes enacted by
Provincial Councils) or regulations which have an adverse /
aggravating impact on the situations in respect of which Emergency
had been declared. [There shall be a specific bar on the suspension,
amendment or modification of any law that is unrelated to the
situation in respect of which the State of Emergency was declared.]
Suspending the operation, application or enforcement of laws and
regulations which have an adverse / aggravating impact on the
situations in respect of which Emergency had been declared.

Provide for the application of any law or regulation with amendment
or modification for the purpose of strengthening the purposes for
which Emergency has been declared.

Taking possession or control of, and managing or using any property
or service, for the purpose of protecting national or public security,
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(ii)
(iii)

(iv)

(v)
(vi)

wellbeing of the public or the maintenance of essential services and
supplies.

v. Declaration of any service as being essential for the purpose of
protecting national or public security, wellbeing of the public or the
maintenance of essential services and supplies.

w. Declaration of places to be ‘prohibited” or ‘restricted’ and the
imposition of conditions relating to such places.

X. Restriction of the movement of people into, through or out of
stipulated places.

y. Regulation of the entry into and exit out of public places by members
of the public.

z. Declaration of curfews.

aa. Appointment of ‘competent authorities’ for the overseeing and
superintendence of the enforcement of Emergency Regulations.

bb. Appointment of ‘competent authorities’ for the management and
administration of the provision of essential services and supplies.

cc. Appointment of ‘competent authorities’” for the coordination of
civilian administration.

dd. Appointment of ‘Boards of Review' for the receiving and
consideration of appeals and provision of relief to persons affected by
the enforcement of Emergency Regulations.

ee. Calling upon the armed forces to exercise police powers and enforce
provisions of the Emergency Regulations.

ff.  Providing relief to any person affected or victimised by the situation
that has arisen for which purpose Emergency has been declared.

gg. Providing relief and for the payment of compensation to any person
affected by the enforcement of Emergency Regulations.

hh. Providing remuneration for persons providing services for the
enforcement or operation of the Emergency Regulations.

For matters connected therewith and incidental thereto.

Emergency Regulations shall be made only to respond to the emergency
situation that has arisen in the country.

If the situation that had arisen, which necessitated the declaration of a State
of Emergency was limited to a particular Province, the State of Emergency shall
be declared limited only that particular Province.

Emergency Regulations shall not be made for any other purpose.

Emergency Regulations and the enforcement or application of such
Regulations shall not infringe or have any adverse impact on the enjoyment of
the Fundamental Rights recognised by the Constitution. Provided however,
Emergency Regulations may have an impact on the enjoyment of certain
Fundamental Rights in respect of which the Constitution provides for
derogations to be made, to the extent such derogations are permitted by the
Constitution.

19



3.

Who may be empowered to declare a State of Emergency and make
Emergency Regulations and the contents of the Proclamation declaring a
State of Emergency:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

The President, where possible in consultation with the Prime Minister, shall be
empowered to declare a State of Emergency and make Emergency Regulations
pursuant to the declaration of a State of Emergency.®

If it is practicable, the President shall consult leaders of political parties, prior
to the making of a Proclamation declaring a State of Emergency. °

If the President has died, is incapacitated or otherwise unable to exercise his
powers and functions for reasons beyond his control and an Acting President
has not been appointed, the Prime Minister shall (if any illegal conduct on his
part had not led to the death, incapacitation or inability on the part of the
President to exercise his powers and functions) be empowered to declare a
state of Emergency and make Emergency Regulations.

Where both the President and the Prime Minister have died, are incapacitated
or otherwise unable to exercise their powers and functions, and an Acting
President and Acting Prime Minister have not been appointed, the Minister in-
charge of the subject of Law and Order (if any illegal conduct on his part had
not led to the death, incapacitation or inability on the part of the President and
the Prime Minister to exercise their powers and functions), shall be
empowered to declare a state of Emergency and make Emergency Regulations.
The President shall exercise the power conferred on him to declare a State of
Emergency and make Emergency Regulations, on the advice of the National
Security Council.

A State of Emergency shall be declared by the making of a Proclamation and
the publication of the Proclamation in the Gazette.

(vii) The Proclamation shall contain whether the State of Emergency shall come into

force forthwith or the date and time at which it shall come into force. The
Proclamation shall also state the reasons for the declaration of the state of
Emergency, the area in respect of which it shall be in force and the time period.

Making of Emergency Regulations following the Proclamation being issued:

(i)

(ii)

Following the making of a Proclamation declaring a State of Emergency, the
President, Prime Minister or the Minister of Law and Order as the case may be,
shall be empowered to make Emergency Regulations, for the purpose of
efficaciously responding the purposes for which a state of Emergency was
declared.

Emergency Regulations shall be made on the advice of the National Security
Council.

8 The provision was developed on the footing that the President would remain to be the chief of the
Executive Branch of the State. If however, as said to have been decided by the Steering Committee,
the Prime Minister shall be the chief Executive of the country, this provision shall be read as follows:

2 This requirement was added, following a proposal made by Hon. Mavai Senathirajah. — vide Minutes of the

The President shall on the advice of the Prime Minister, be empowered to declare a State of
Emergency and make Emergency Regulations pursuant to the declaration of a State of Emergency.
The subsequent provisions would also have to be changed mutatis mutandis.

meeting held on 24th June 2016.
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(iii)

The Emergency Regulations shall forthwith be published in the Gazette.

Procedure to be followed when making a Proclamation declaring a State of
Emergency and when making Emergency Regulations thereunder:

(i)

(i)

(iii)

(iv)

(v)

(vi)

As soon as possible following the making of a Proclamation declaring a State of
Emergency, the President, Prime Minister or the Minister of Law and Order, as
the case may be, shall address the Cabinet of Ministers, and obtain the
concurrence of the Cabinet of Ministers to the Proclamation issued. If the
Cabinet of Ministers does not concur with the President, the Proclamation shall
be rescinded by the President, Prime Minister or the Minister of Law and
Order, as the case may be.

The Proclamation declaring a State of Emergency and the Emergency
Regulations shall be forthwith transmitted to the Parliament, along with a
communiqué containing reasons for the making of the Proclamation and the
Regulations.

The Parliament shall within 7 days of receiving the Proclamation and the
Emergency Regulations as soon as thereafter possible, convene and take up for
consideration the said Proclamation and Regulations.

The Parliament shall by majority vote by Resolution decide to approve of or
disapprove the making of the Proclamation and or Regulations. The Parliament
shall be entitled to disapprove either the entirety or part of the said
Regulations or make amendments to the said Regulations.

If the Parliament approves the Proclamation, the state of Emergency shall
unless the Parliament decides otherwise (that the Proclamation be in force for
a lessor period), remain in force for a period of 30 days from the making of the
Proclamations. The Regulations approved by Parliament with or without
amendments shall also remain in force for 30 days, unless the Parliament
decides that the Regulations in their entirety or part thereof shall cease to be
force for a lessor period. If the Parliament amends one or more Regulations,
the amended version shall be published in the Gazette.

If the Parliament disapproves the Proclamation and for the Regulations or a
part thereof, the Proclamation and the entirety of the Regulations or any part
thereof, shall cease to be in force.

(vii) The Parliament shall be entitled to invoke the consultative jurisdiction of the

Supreme Court, and seek the opinion of the Supreme Court regarding the
Constitutionality of the entirety or any one or more of the Emergency
Regulations. When such opinion is sought from the Supreme Court, the court
shall issue a public notice relating to the hearing to be held, and hear the
Attorney General and any such party that may apply to court to be heard, and
transmit the opinion of the court within 10 days of the opinion having been
sought. The full bench of the Supreme Court shall hear such matter and
prepare the opinion of the court.

(viii)The Parliament’s Defence and Law & Order Consultative Committees shall be

entitled to summon and receive the views of any one or more members of the
National Security Council (other than the President and the Prime Minister)
and inquire into the reasons for the declaration of the State of Emergency. The
proceedings of the Defence Consultative Committee shall be held in-camera.
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6.

Procedure to be followed in order to keep the State of Emergency and
Emergency Regulations in force:

(i)

(i)

(iii)

Unless the Parliament decides to take up for consideration the renewal of the
Proclamation and the Regulations in a lessor period, the Parliament shall once
in 30 days take up for consideration the extension of the state of Emergency
and the Regulations. If the Parliament by a simple majority decides to
discontinue the state of Emergency and or any one or more of the Emergency
Regulations, the Proclamation or the Regulations or one of more of such
Regulations as the case may be, shall immediately cease to have effect.

If the State of Emergency is to be in force continuously for a period in excess
of 3 months or for a period of more than 90 days within a period of 180 days,
the President, Prime Minister or the Minister of Law and Order as the case may
be, shall address Parliament, and state reasons as to why the state of
Emergency have to be extended.

If the State of Emergency is to be in force continuously for a period in excess
of 3 months or for a period of more than 90 days within a period of 180 days,
the extension of the state of Emergency shall require a special majority °
voting in favour of the extension.

Judicial review of (a) the making of a Proclamation declaring a State of
Emergency and (b) Emergency Regulations:

(i)

(i)

(iii)

Any person may at any time following the declaration of a state of Emergency,
petition the Supreme Court alleging one or more of the following and seek a
declaration of the Supreme Court on such matters:

a. That the declaration of the state of Emergency is without merit, without
sufficient cause or is unreasonable.

b. That the declaration of the state of Emergency has been made in bad-faith
and or for collateral purposes.

c. That one or more of the Emergency Regulations are ultra-vires the powers
of the President, Prime Minister or the Minister of Law and Order, as the
case may be.

d. That one or more of the Emergency Regulations have been made in bad-
faith and or for collateral purposes.

e. That one or more of the Emergency Regulations are inconsistent with
provisions of the Constitution.

The Supreme Court shall hear the Petitioner and the Attorney General in

proceedings held before a division of the Supreme Court comprising of not less

than 5 judges of the Supreme Court. The hearing shall take place within 7 days
of the filing of the Petition. The determination of the Supreme Court shall be
announced within 1 week of the conclusion of the hearing.

The Supreme Court may determine and pronounce that the Proclamation of

the state of Emergency is without merit or has been made in bad-faith, or is

contrary to the Constitution, or that the entirety or one or more Regulations

10 The Sub-committee decided not to specify the nature of the special majority (such as 2/3rds) and to
leave it to be decided by the Steering Committee.
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(iv)

(v)

made by the President has been made in bad-faith, or is inconsistent with the
Constitution.

If a determination is made, that either one or more of the Emergency
Regulations made are ultra-vires the powers of the President or is contrary to
the Constitution, such Regulations shall cease to have legal effect. The
Supreme Court shall be entitled to amend either one or more Regulations, and
such Regulations shall stand amended.

The views of the Supreme Court shall be communicated to Parliament, and the
President and the Parliament shall take into consideration the views of the
Supreme Court.

8. National Security Council

(i)

(ii)

(iii)

(iv)

(v)

There shall be a National Security Council to give effect to the following

functions:

a. To cause the assimilation of intelligence relating to national security,
threats to the unity, territorial integrity and sovereignty of Sri Lanka and
to the defences of Sri Lanka.

b. To process and analyse such intelligence.

c. To formulate action to be taken to protect national security, unity,
territorial integrity and sovereignty of Sri Lanka.

d. The monitor matters relating to disruption of public order and provision
of essential services and supplies.

e. Torecommend to the President the declaration of war.

f.  To advice the President on the invocation of a State of Emergency and the
nature of the Emergency Regulations to be made.

g. Superintendence of the enforcement and application of Emergency
Regulations.

It shall be the responsibility of the National Security Council to oversee the

enforcement and application of the Emergency Regulations.

Soon following the restoration of normalcy, the National Security Council shall

advice the President to withdraw the State of Emergency. Accordingly, the

President shall withdraw the State of Emergency.

If the National Security Council is of the opinion that, given the situation in the

country, any one or more of the Emergency Regulations are not necessary, it

shall advice the President to withdraw such Emergency Regulations.

Accordingly, the President shall withdraw such Emergency Regulations.

The National Security Council shall comprise of the following:

a. President (Chairman)

b. Prime Minister

c. Minister in charge of the subject of Law and Order or in his absence the
Secretary to such Ministry

d. Minister in charge of the subject of Foreign Affairs or in his absence the

Secretary to such ministry

Attorney General

Secretary to the Ministry of Defence

Chief of Defence Staff

Commander of the Army

S @ o
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i. Commander of the Navy

j.  Commander of the Air Force

k. Inspector General of Police

I.  Chief of National Intelligence

m. Chief of the State Intelligence Service
n.

Not more than two persons appointed by the President in consultation
with the Prime Minister.

9. Miscellaneous

(i) The abuse of authority conferred on the President in terms of this chapter,
shall be a ground for impeachment of the President.
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Submission to the Sub Committee on Law & Order
By
The Human Rights Comission of Sri Lanka
August 2016

The Human Rights Commission of Sri Lanka is of the belief the main purpose of
a public security regime is to protect the people, and hence must be crafted in a
manner that serves the best interests of the people. In this regard, the
Commissions brings to the Sub-Committee's attention the principles governing
national security set out in Article 198 of the Constitution of South Africa which
states that:

a.

National security must reflect the resolve of the people, as individuals
and as a nation, to live as equals, to live in peace and harmony, to be
free from fear and want and to seek a better life.

National security must be pursued in compliance with the law, including
international law.

National security is subject to the authority of Parliament and the
national executive.

The Commission sets out below its recommendations on the public security
regime to the Sub-Committee on Law & Order in line with its mandate stipulated
in the Human Rights Commission Act No 21 of 1996.

Commission reiterates that while public security is essential, the public
security regime should be in line with Sri Lanka's human rights obligations,
in particular Article 4 of the International Covenant on Civil and Political
Rights (ICCPR). The recommendations are based on the jurisprudence of
the UN Human Rights Committee, the Paris Minimum Standards of Human
Rights Norms in a State of Emergency, and the Siracusa Principles on the
Limitation and Derogation Provisions in the ICCPR.

1. Declaration and extension of a state of emergency

A state of emergency should be declared only when the 'life of the nation
is threatened'- which is an “exceptional situation of crisis or public
danger, actual or imminent’. According to the UN Human Rights
Committee and the Siracusa Principles, 'exceptional threat' should be
construed subject to the following factors:

o The emergency must be actual or at least imminent — it cannot be of
a preventive nature.
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O

O

The emergency should be of a magnitude so as to affect the whole
country not just part of it.

The very existence of the nation has to be threatened — this could be
to the physical integrity of the population, territorial integrity, or to
the functioning of state structures.

The crisis or danger must be exceptional in that normal measures for
the maintenance of public safety are inadequate. Hence, the
declaration of emergency should be considered as last resort.

Emergency should be a temporary measure.

11. Judicial review

Judicial review of a declaration of a state of emergency, emergency
regulations and orders, must be guaranteed. This would include power
and jurisdiction to:

@)

Determine the constitutional validity of the declaration of a state of
emergency;

Determine whether or not emergency legislation is in conformity
with the constitution;

Determine whether or not the exercise of emergency power is in
conformity with the constitution and emergency legislation;

Ensure there is no encroachment by emergency regulations and
orders upon non-derogable rights, and that measures derogating
from derogable rights are in compliance with the rule of
proportionality;

Declare null and void any emergency measure (legislative or
executive) or any act of application of any emergency measures,
whhich does not satisfy the above-mentioned tests.

— Ifastate of emergency continues for more than six consecutive months,
Parliament must approve its further extension by a special majority.

I11. Derogation

— The Commission endorses the provisions in the Draft Charter of Rights
(2009) on derogation of rights during periods of emergency.
Accordingly:

O

O

Measures prescribed by law derogating from the exercise and
operation of fundamental rights should be only to the extent
required by the exigencies of the situation and necessary in a
democratic society.

The derogation should be in proportion to and consistent with the
state’s other international legal obligations.
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o The derogation must not involve discrimination, i.e. it must not
adversely impact a particular group or community (eg: women, a
particular ethnic or religious group).

e As per the Draft Charter of Rights (2009) the following rights are non-
derogable:

Right to life

Right to human dignity

Security of the person

Freedom from torture

Freedom from slavery and servitude
Retroactive penal sanctions

Right to be recognised as a person before the law
Freedom of thought, conscience and religion
Freedom to hold opinions

Family rights

Rights of the child

Freedom from exploitation

From the right recognised by article 13 (7) of the Draft Bill of Rights

unless legal provision is made requiring:

(i) the Magistrate of the area in which such arrest was made to be
notified of the arrest; and

(i) the person arrested to be produced before any Magistrate, within
such time as is, reasonable in all the circumstances of the case.

IV. Amendment of Public Security Ordinance

The Commission also recommends the review of the Public Security
Ordinance for purposes of reforming the legislative regime applicable to public
security.

Dr. N.D.Udagama
Chairperson
Human Rights Commission of Sri Lanka
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WOMEN’S CAUCUS REPRESENTATIONS

Suggested recommendations on women’s interest to incorporate into the draft
Report (of 10" August,2016) of the Sub-committee of the Constitutional Assembly of
the Parliament on National & Public Security, Public Order and Police & Law

Enforcement!
(submitted to the committee on 11t" August 2016)

PartI — Police & Law Enforcement

1. Sri Lanka Police2

f. Ranks Police Constable to Chief Inspector of Police shall have the following
specializations:

- Inclusion of Offences against women and children as a specialization of the
Sri Lanka Police.

g. The following shall be the primary duties of the Sri Lanka Police:

- Inclusion of the Prevention of all forms of violence against women and
children.

h. The primary functions of the Sri Lanka Police shall be the following:

- Inclusion of the Special protection of women and children including
women and children in custody as a function of the Sri Lanka Police.

k. All officers of the Sri Lanka Police (irrespective of their attachment to the Sri
Lanka National Police or a Provincial Police) shall wear the same uniforms and
insignia (based on the prescribed situation), as prescribed from time to time by
the Inspector General of Police in consultation with the National Police
Commission.

- The uniform to be prescribed in accordance with the requirements of both
male and female police officers.

2. Sri Lanka National Police

- It is noted that item (xi) provides for a Special Division to handle matters
relating to Women and Children.

3. Provincial Police
c. Every Provincial Police shall comprise of the following:

- The inclusion of a District Bureau (territorial) for women and children per every
administrative district.

4. National Police Commission

b. The National Police Commission shall comprise of its’ Chairman and four
other members.

! The scope of the mandate of the Sub-Committee was clarified by Hon. Dr. Jayampathy
Wickremaratne, PC, as a meeting held on 8th June 2016, to include Public Security
Ordinance, Emergency provisions, national security and police powers. He also explained
that the Sub-committee should consider the co-operation and relationship between
national and provincial level.

2The Sub-committee decided to remove the reference to the Police being a ‘Force’.
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- The need for mandatory representation of women through the inclusion of
qualified women as members of the Commission.

i.The powers and functions of the National Police Commission shall be the
following:

- Ensure that the National Police Service reflects the pluralistic character of
Sri Lanka society, including gender. (wording from Article 41B of the 1978
constitution)

- The need for the inclusion of criteria to ensure adequate representation of
women in recruitment policies of the Provincial Police Service.

5. Provincial Police Commissions

b. Each Provincial Police Commission shall comprise of its’ Chairman and two
other members.

- The need for mandatory representation of women through the inclusion of
qualified women as members of the Commission.

i. The powers and functions of the Provincial Police Commissions shall be the
following:

- Ensure that the National Police Service reflects the pluralistic character of
Sri Lanka society, including gender. (wording from Article 41B of the 1978
constitution)

j.- When recruiting persons to serve as police officers attached to a Provincial Police
Force, the respective Provincial Police Commissions shall have due regard to the
ethnic and linguistic ratios of the relevant province.

- The need for the inclusion of criteria to ensure adequate representation of
women in recruitment policies of the Provincial Police Service.

13. Internal Affairs Division

a.  There shall be an Internal Affairs Division headed by a Commissioner, to
investigate the following allegations and information in respect of police
officers attached to the National and Provincial Police Forces.

- Inclusion of investigations of allegations of sexual harassment and gender-
based violations.
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Part II - National & Public Security and Public Orders3

5. Procedure to be followed when making a Proclamation declaring a State of
Emergency and when making Emergency Regulations thereunder:

- The inclusion of an obligation to ensure the granting of special protection
for women and children when making Proclamation declaring a State of
Emergency and when making Emergency Regulations

Further Recommendations

1. All laws, Rules and regulations promulgated in respect of the Police Force to be
reconsidered/ drafted in accordance with the need to afford special protection
for women and children.

2. Ensure the maintenance of records and data pertaining to commission of crimes.

3 The scheme contained in this Part of the Report relating to the declaration of the State of
Emergency has been formulated on the premise that the President shall be the Head of the
Executive Branch of the State, and that he would possess executive power.
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